HALIOHANBbHUA YHIBEPCUTET
«YEPHITIBCBKA NONITEXHIKA»

3bIPHUK MATEPIAJIB
KPYTJOro Ccrojy

«PO3BUTOK MPOABOOXOPOHHOI
CUCTEMW YKOAIHW B

CYYACHUX YMOBAX»

20 JIUCTOMAQOA 2020 POKY
M. YEPHITIB



MIHICTEPCTBO OCBITU I HAYKHM YKPAIHU
HAIIIOHAJIbHUM YHIBEPCUTET «4YEPHITIBCBKA MOJIITEXHIKA»
HaByajibHO-HAyKOBMI IHCTUTYT NIPAaBa i cOMIAJbHUX TEXHOJIOTIN
Opugnunuii pakyabrer
Kadeapa npaBooxopoHHOI AislVILHOCTI Ta 3arajibHONPABOBUX JUCUUILIIH

3BIPHUK MATEPIAJIIB KPYIJIOI'O CTOJY

PO3BHUTOK IPABOOXOPOHHOI
CUCTEMMU YKPAIHHA
B CYUACHHUX YMOBAX

20 sucromana 2020 poky

M. YUepHiris
2020



VJIK 351.74
P64

Jpykyemvcsa 3a piuieHHAM 4eHOoi paou
Hayionanvnozo ynisepcumemy « Yepniciecoka nonimexmikay

(npomoxon Ne 9 6io 30 nrucmonaoa 2020 p.).

P0o3BMTOK TpaBOOXOPOHHOI CHCTEMH YKpaiHM B CyYaCHMX yMOBax : Marepiaau
P64 xpyrnoro crony (M. YepHiris, 20 nucronaga 2020 p.) / HamioHanbHUM YHIBEpCHUTET
«YepHiriBcpka moiiitexikay ; 3a 3ar. pea. I. B. bepanik. — Uepniris : HY «YepHiriBcbka

nojirexikay, 2020. — 128 c.

30ipHUK MICTUTH TE3H JIOTOBiAEH, SIKI MPUCBAYCHI aKTyaJbHUM IHTAaHHSIM PO3BUTKY
MIPaBOOXOPOHHOI CHCTEMH Y KpaiHH, OCHOBHUM pedopmam, siKi MPOBOIATHCS B AaHii chepi.

Jlo 30ipHMKa BKJIIOYEHI T€3U HAYKOBIIIB, CHIBPOOITHUKIB MPABOOXOPOHHUX OPraHiB Ta
3100yBaviB BUIIIOT OCBITH.

30ipHUK asipecoBaHuil 3100yBayaM BUIIOT OCBITH, acHipaHTaM, BUKJIagadaM, (axiBisM
B c(hepi MpaBOOXOPOHHOI AISTBHOCTI Ta BCIM, XTO IIIKaBUThCA MpolieMaMu pedopMyBaHHS

IIPaBOOXOPOHHOI CUCTEMA Y KpaiHu.

Texcmu me3 npedcmasieHi y agmopcukiu peoaxkyii. Bionogioansricms 3a mouHicmo

nooanux ¢haxmis, yumam i npizeuwy Hecyms agmopu

V]IK 351.74

© HamionansHuii yHiBepcuteT «HYepHiriBcbka moxirextika», 2020



3MICT

bnoxa B.A., beponik I.B. Po3mexxyBaHHsI CKJIaJ(1B 3JI0YMHIB, IO MOCATAIOTh

Ha BOJTHI PECYPCH 32 OZHAKAMHU CYO EKTIB ...vvrrireeeeeeesiiiiiiireeeeeeeeaannnnnnnereeeeessssssnnnnnnnns 5
bepeoeneywp P.B. 3aranbHi rapanTii mpas 1 cBOOO I JIIOAWHU 1 TPOMAJISTHUHA ............. 9
boknaz I.A. 111010 MOHATTS KATETOPI KIIPUBATHE JKUTTAN..ccevvvvrrrrerrerrererrrrereeeeeeeees. 12

bomeunkoA.O. IctopruHi acCieKTH PO3BUTKY 3aKOHOJIaBCTBA

PO JI0Ka3yBaHHS y KPUMIHAJIBHOMY IPOIEeCi

JTOPEBOITFOIIIAHOTO TICPIOJLY -.evvvvvrrrreeeeeeessannnnerreeeeeeseesssssnsssseeeeesessesssnmnnssssseeeeeessssnnns 15
byonancokui B.1. 1Ipo6iemu 3a0e3neueHHs NpaB JIOIUHA

pu 0OMeXXEeHH1 ITpaBa Ha CBOOOIY Ta OCOOUCTY HETOTOPKAHICTh

MIPABOOXOPOHHUMHU OPTAHAMIY ....vvvvennneeeeeererrrrsnnnnaaeeeeseseesssssnnnnseesesssssessssmnnnneeseseeees 20
Bepemicnko C.B. Exonoriyna nouiiisi: 3apyOKHUN JOCBI Ta TEPCIEKTUBU

TUTST Y KPATHI . ..ceeeevivitetiieeeeeeeeeeeeusseteeaaeeeeaessesssssssnnaaeeeessssesssssnsnnsaesesssssesssssnnnnseeseaseees 24
Buykosa A.O. OpienTrpu BiAMEKYBaHHS TIEPEBUILICHHS BIaH 1

ci1y»00BUX OBHOBaXkeHb (CcT. 365 KK Ykpainm) Bij 310BKHUBaHHS

BIIaJ1010 200 CIY>KOOBUM CTaHOBHUIIEM

(CT. 364 KK VEKPATHI) ...uuuuuuiniiiiiiiiiiiiiiiiiiiiiiiiiiiiiiitaaaanaeaaansaannsansnnnnnnnnnnnnnnnnns 27
Boeouno A.B. 1lpoGnemH1 nuTaHHs KBATI(hIKAIIT TOPTIBIL JTIOABMH ........ccevvvveenene.. 32
Bopoéei P.C. Oco611BOCTI MIXKHAPOJAHOTO IIPABOBOTO CITIBPOOITHUIITBA

VYkpaiau y 00poTh01 3 KOPYIIIEIO Ta 3TOUMHHICTIO....uueeeervereeeeeeeeeessannneneeeeeeaeseesnnns 36
T'ymencokuit O.A. BukopuctanHs crieliaibHUX 3HAHb

Y TPABOOXOPOHHIN JISITBHOCTI «.vvvvveeeeeeeeeasnnnenrereeeeeeseesssnnnsnseneeesesssessssnnsssseeeeeessesnnns 41
Jazoeeusv O.B., Co6onv B.A. BinmexyBaHHsA OaHIUTU3MY

B1/I CTBOPEHHS 3JIOUMHHOT OPTAHIBAIIIT....cceeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 45
Kapnoea I. I'. Opranizaiiii BUXoBHO1 poOOTH 31 MIKOJSpaMH 13 3a0€3MeUeHHS
TTIOPOIKHBOT OCBTICKH ....ceeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e e e e e e e e e e e e e e e e e e e e e e e e e eeeeeeeeeeaeeeaaeaaaaaeeas 49
Ko3uneuw O.I'. Opranu oXxopoHu rpomMajachbkoro nopsjaky B Kuiscbkiii Pyci........... 53
Jlazopenko €.J0. 3nauenns pimeHb BepxoBHoro Cyay y npaBo3acTocoBY1N
TISITBHOCTI TIPABOOXOPOHHUX OPTAHIB ...cceeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeaaeaaeaaenns 56
Jewenko T.B. Jlo nuTaHHs PO BU3HAUCHHS TEPMIHIB «JIUTHHAY Ta «IITH»

B 3aKOHOJABCTB1 YKPATHU Ta MIKHAPOTHUX AKTAX ..eeeeeeeeerrrrrereeeeeeessnnnnnnreeeeeeeseennnns 59
Masyp I1./]., Kopooko B.A. Knacudikaiis ciiaiB Ta

MEXAHI3M CIIITIOYTBOPEHHS «...vvvvvvrereeeeeeessannnneenrreeeeeseessssnnnsssreeeesessesssnsnnnsssneeeeeesssannns 64
Maxcumenxo M.I., I'apuza-I puxno M. M. 1Tpuauunu

KPUMIHATICTAYHOT METOIKH ...ccceeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeaeeeeeeaeeaaeeeeaaeaaaaaens 70

Mapywaxk H.B. 1lono nutanHs peopMyBaHHsS
CHCTEMU MPABOOXOPOHHUX OPTAHIB Y KPATHH ....vvvvvennnnnnnnennnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnns 75



Hazapenko O.M., I'vypmoesuit A.1I1. HaykoBi OCHOBU KPUMIHAJIICTUYHOT'O BUYEHHS

TIPO 30BHIMTHI O3HAKHU JTEOJTHHH ....ccceeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeaaeaeeeaaaeaaaeaaaaaens 79
Hekpacoséa M.O. Bru3HaueHHs IOHATTS «KaTyBaHHS»

B MIKHAPOTHO-TIPABOBHX AKTAX .vereeeeeeesssunnnnrrrreeeaeseessnnsnnssnsneeeesessesssnmnnsssseeeesessessnnns 85
IHlonezeuko FO.B. 1loHATTA, CyTh, 3HAUEHHS Ta 3aBJaHHS JOCYAOBOTO
POBCITIITYBAHHST «...vvvvvveeeeeeeeessnunnesateeeeessssssannnsssseeaeeesssessssnsssssneeeseessesanmssssssseeeeesessennns 89
Ponina O. C. llonepexeHHs KaTyBaHb B IISJIBHOCTI

TIPABOOXOPOHHHUX OPTAHIB ...ceeeeeeieeeeeeeeeeeieieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeaeeaeeeeeeaeaaeaaaaaeens 94
Cipouvkuu C.I1. KoMmneTeHInis Ta MTOBHOBaKEHHS

BIMCHKOBOT CITy0U TTpaBonopsAKy y 30poitHux Cunax YKpPaiHU.......cccevvvveeeeeeerennnns 98
Ckpunka O.A. 11paBoBe 3a0e3neYeHHS

OCHOBHMX HANIPAMKIB JITBHOCTI CBY ...ouiiiiiiiiiii 100
Cnuw M. B. Oco0narBOCTI BIAMEKYBAaHHS PELIUIUBY

KPUMIHAJIBHUX MPABONOPYIIEHb BiJl HOBTOPHOCT1 KPUMIHAILHUX MPABOMOPYIIEHb..... 104
Cmankeeuu I0. B. Oxpemi aClIEeKTH BU3HAYEHHS 00’ €KTY

KPUMIHAIBHO KapaHUX JIAHb Y cPepl IHTEACKTYATbHOT BIACHOCTI .. uvvvvvvereeeeeeennnns 108
Cmapuyn A.M. Peanizailisi IpUHLUIMIB PIBHOCTI,

TOJIEPAHTHOCTI 1 HEIUCKPUMIHAII]

Y TPABOOXOPOHHIN JISTTBHOCTI «.vvvveereeeeeeessunnnnrireeeeeesesssnnnnnssneeeesssssssnsnsssseeeesessesnnns 111
Tumodghecesa H.B., I[uoka H.M. IcTopisi CTaHOBJIEHHS 1 PO3BUTKY
KPUMIHATICTUYHOTO BUCHHS IPO HABUYKH Ta

(YHKLI10HATBHI OCOOTMBOCTI JTEFOJIHHH .....ceeeeenuiiieeeeeniitteeesaiitteeesenitneeeesannneeeesannns 115
Tuwenko C.B. [lo nuTaHHs PO BU3ZHAYCHHS MOHATTS KPUMIHAIBHOI
BIJITOBIZATTBHOCTL . utteeeeiiiiieeeeeiiieteee e ettt e e s eiitt et e e eaatbateeeseaabbteeeeeansbbeeeesanaseeeeeeans 119
Xamyna A.M. TIpoGiieMu BUSHAYEHHS TOHATTSI

MPUHIIUITIB MPaBa Y JEMOKPATUUHOMY CYCIITBCTBI ..uuuueeviivirieeeeeeeeesniiaineeeeeeaeeeeannns 124
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HAYANbHUK CI0Y020 Yynpaeiints 101061020 ynpasninus
epoicasnoi gickanvroi cuysxcou

y UepHizcigcwokiti ooacmi

bepanik I.B.,

K.10.H., OoyeHm, 0oyeHm Kagheopu npasooxopoHHOI OisLNIbHOCHI
ma 3a2a1bHONPaBo8UX OUCYUNTIH

Hayionanvnoeo ynieepcumemy « Yepniciecoka noaimexmikay
M. Yepnizcis

POSMEXYBAHHS CKJIAAIB 3J1I0YHUHIB, IO MTOCAT'AIOTD HA
BO/HI PECYPCH 3A O3HAKAMMU CYB’EKTIB

Po3mexyBaHHSI CKIIaJliB 3JIOYMHIB, IO MOCSATalOTh Ha BOAHI pecypcH, 3a
O3HaKaMu cy6 ’€xkmig, SIK MPaBUIIO, TPYIHOIIIB HE BUKJIMKAE, OCKUIBKU Taki O3HAKH
NpsIMO BU3HAYEH1 y aucno3ulisx BianmoBigHux Hopmax KK, a ix BIAMOBIHO 3MICT
KOHKPETU3YEThCA BIAIOBIAHO J0 BUMOI PETryJIsTUBHOIO 3aKOHOAAaBcTBA. Cy0’€KTH
31104MHIB, iepeadaueHux ct.ct. 242, 113 KK, € 3aransaum, a ceme: ¢pizudyHa ocyaHa
ocoba, SIka Ha MOMEHT BUYMHEHHs 3JI0YMHY nocsaria 16 pokiB. OpHak cyO’ekT
37104MHIB, ependavenHux cT. 243 KK, € nmume crneuianbHuM. Cy0’€KTaMu 3J10YUHIB Y
nepurii 1 apyroi Gopmi nisHHS, nepegdoadeHoro y ct. 243 KK, moxyTb 60yt ocoou,
3000B’s13aH1 JAOTPUMYBATUCh BIAMOBIAHUX TMpaBui (30KpeMa, KamiTaHW Ta 1HIII
CIIy»K00B1 0COOM MOPCHKHMX 1 TOBITPSHUX CYJIeH, IHIIUX MepeOyBaloyux y Mopi
cropys 1 3aco0iB, JO CIy>KOOBUX IOBHOBAXKEHb SIKUX BXOJUTH 3a0€3IMEUeHHS
JOTPUMAaHHS CHeIlabHUX MPAaBUJI OXOPOHU MOPS Bil 3a0pyAHEHHS, CIyKOO0B1 0COOU
MIPOMUCIIOBUX, KOMYHAJbHHUX, CUIBCHKOTOCHOJAPCHKUX Ta IHIIMX MIAIPUEMCTB 1
opraHizamii, siki 3A1MCHIOIOTH 3a0pyAHEHHs Mopsi 3 Oepera, SKIIO Ha MHUX OCiO
MOKJIaJIaBCsl  CIY>KOOBUM OOOB’A30K JOTPUMYBATUCh TNPABUI OXOPOHH MOpS 1
KOHTPOJIFOBATH iX BUKOHaHHA mimerauMu) [1, c. 840]. CyG’ekToM 3704MHY Y HOTO
TpeTiit GopMi € creniaibHO BIAMOBIAAIbHI 3a 1HGOPMYBAaHHS HAJICKHUX aJpecariB
0CO0M MOPCBKHX Ta MOBITPSHUX CYZAEH, IHIINX 3ac001B 1 CHOPYA, 110 3HAXOASATHCS Y

wopi [1, c. 840].



[Ipu po3MexxyBaHHI CKJIaJIB 3rajlaHUX 3JI0YMHIB MPOTH BIACHOCTI Ta CKJIAJIIB
31104MHiB, mependadenux cr.cT. 239!, 239? KK, moTpiGHO BpaxoByBaTH, 10 CY0’€KT
3no4nHiB, nepexdauenux cr. 190, 239! 2392 KK Vkpainu, ¢ 3aransaum ((pisuuna
ocyqHa oco0a, sika Ha MOMEHT BUMHEHHS 3JI0YMHY jAocsriia 16 pokiB), a cy0’eKkT
31104MHIB, nependavenux cT. 191 KK, € nuiie cnerianbHuM.

BaxnuBe 3HaueHHS Ui PO3MEXKYBAaHHS CKIIAJIB 3JI0YMHIB, Mepea0adyeHux
ct.cT. 240, 272 KK, mae 3’scyBaHHS O3HaK iX CyO’€KTIB, OCKUIbKM BYMHIOBaHI
MOPYILIECHHSI TpPaBWJI OXOPOHH a00 BHUKOPHUCTaHHS HaAp Ta MOPYIICHHS MPaBUI
Oe3MeKH Mijl 4ac BUKOHAHHS pOOIT 3 MiIBUILEHOI HEOE3NEKOI0 «3 (PI3UMYHOro OOKY
MOXYTh OyTH 1A€HTUYHUMU ... CHOUIBHUMHM € 1 HACHiJKH Yy BHUJIl CTBOPEHHS
HeOEe3MeKH JUIs )KUTTS Ta 30pOB’ S JI0JIEH, 1X 3aru0eni 4u 1HIIUX TSHKKAX HACTIIKIB.
O6unBa 1i 3104yuMHU (OKpIM [id, TMOB’A3aHUX 13 HE3aKOHHHM BHUJ00YBaHHSAM
KOPUCHUX KOMAJIMH 3arajbHOACPKABHOTO 3HAYEHHS) XapaKTepHU3ylThCcs abo
3MmiliaHoto, abo HeoOepexxkHor (OpPMOIO BHHHM 1 HajexaTb B IUJIOMY [0
HeoOepexHux» [2, c. 77-78]. Cy0’ext 3moumny, nepemaodbaueHoro ctr. 272 KK, €
crietiaibHuM. XapaKTepHOI OCOOJIMBICTIO O3HAK IHMX CYO’€KTIB € 0O0OB’SI30K
JOTPUMYBATUCh CHEIIaJIbHUX BUMOI TMpaBWil O€3MEKH IiJ] Yac BUKOHAHHS POOIT 3
NIABULIEHOK HEOe3NeKow. Y yireparypl Takui MiAXiJg OOIPYHTOBYETHCS TUM, WIO
Takl 000B’A3KH MOB’SI3YIOThCS MEPEAYCIM 3 BUMOTaMHM, L0 Ipe] ABJIAIOTHCS 10 0OCI0,
3aJlydeHUX a00 MOCTIMHO 3alHSITHX Ha TIPHUYUX poOOTax (BUMOTH IIOJO CTAaHY iX
310poB’si, mpodeciiiHol MIiAroTOBKU, KBamidikaiii, TpPyJOoBOi IUCIHUIUIIHU B
HeOe3NMeYHUX yMOBax), Ha BIACHHUKIB (KEPIBHUKIB) TIpHHUYMX MIJIPUEMCTB
(000B’sA30K 3a0e3mevyyBaTH MPOXOJKEHHS NpPAI[iIBHUKAMH MEIMYHOIO OTJsIy 3
METOI0 BCTAHOBJICHHS (PI3MUHOI Ta NCUX0(1310JI0TTYHOT MPUIATHOCTI 1O BUKOHAHHS
naHoi poOoTH, ix mpodeciiiHy MiArOTOBKY, Oe3meKy poOiT, ToAep KaHHS IHIIUX
BCTAHOBJICHUX HOPMATHUBIB y 11l cdepl), Ha KEPIBHUKIB Ta FOJIOBHUX (PaxiBI[iB TAKUX
NIANPUEMCTB (BOHM MOBHHHI MAaTH BUUIIY OCBITY, IO BIANOBLAAE MPOQUIIO LBOIO
MIAIPUEMCTBA, a y pasl, SKIIO MIAIPUEMCTBA 31MCHIOIOTH BUIOOYTOK KOPUCHUX
KOMAJIMH OCOOJMBO HEOE3MEUHHUM IJI3EMHUM CIIOCOOOM, 1€ W CTaXk KEepIBHUIITBA

MIJ36MHUMH TipHUYUMU poOOTaMU HE MeHm sk 5 pokiB) [2, c. 80]. 3a Takux
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oOctaBuH cy0’ekTiB 3inounHy, mnependadeHoro ct. 272 KK, posmoauisiors 3a
NeKUibkoMa Kateropismu: 1) cmyxO0oBi ocobu; 2) ¢i3uyHi ocodu — cyO’ €KTH
MIANPUEMHUIIBKOT JIsNIBHOCTI; 3) CaykO00BIl Ta poOITHUKHU; 4) YMOBHO CTOPOHHI
BUPOOHUIITBY 0coOm [2, ¢. 81; 3, ¢. 197] (ekckypcaHTH, pOOITHUKH THIIUX YCTAHOB Ta
oprasizaiii Touio), SKIIO 0 iX BIAOMA y BCTAHOBJIEHOMY HOPAJKY OyJIO JOBEAEHO
npaBujia Oe3neKku Ha BiANOBIAHUX 00’ekTax (auB. m. 16 mocranoBu [IBCY «llpo
IIPaKTUKY 3aCTOCYBaHHS CyJaMHM YKpaiHM 3aKOHOAABCTBA y CIIpaBax MpO 3JIOYUHH
npotu Ge3neku BUpoOHUITBA» Bix 12 uepsus 2009 poxy Ne 7)!.

[IpoTte o3Hakam cy0’ekrta 3moumHiB, nependadenux cr. 240 KK, ne Bnactusi
Horo (cy0’ekta) «OOMEXEHHS» OMNUCAHUMH BHUIIE CIHEIiaIbHUMH OOOB’A3KaMHu.
[nmmmu cnoBamu, BuzHaveHi B cT. 240 KK Bumoru, agpecoBani Oyb-aKuM ocobawm,
Kl 3000B’si3aH1 JOTPUMYBATHUCS 3aKOHOJABUMX MPHUIUCIB MiJl 4Yac 3A1HCHEHHS
KOPUCTYBaHHS HaJ[paMU YU iX OXOPOHH, IO MIJKPECIIOE 3arajlbHU XapaKTep BUMOT,
110 Mpe ABJISIOTHCS A0 CYO’€KTIB BUKOPUCTAHHS Ta OXOPOHU HAJp, IKUMU MOXYTh
OyTH sIK MpUBaTHI O0cOOM, TaKk 1 OCOOM, IO BUKOHYIOTH MpodeciiiHO-BUPOOHHU1
dyHKIii, Ta cinyxk60Bi ocodbu [2, c¢. 83]. Ha Biaminy Big 1bOro, HEOOXIAHICTH
JOTPUMAaHHS BUMOT TpaBWJl O€3MEeKU IiJi 4ac BUKOHAHHS POOIT 3 MIABUIIECHOIO
HeOe3nekow, mnependauenux y cr. 272 KK, Moxke mnpen’ sBIATHCH JHUIIE 0
00OMEKEHOT0 KoJa 0Cl0 — CleliaJbHUX CyO’€KTIiB, A0 BiAOMA SIKHUX 1[I IpaBwia Oynau
JIOBE/ICHI B YCTAaHOBJICHOMY 3aKOHOM MOPAJKY 1 SIKI Y 3B 3Ky 3 IIMM IOBUHHI IX
notpumyBatucsa [4, c. 83]. Ormxe, ciaymHuM € niaxia, chopmynboBanuii B. I
bopucosum ta H. B. Herecoro, mo Bumoru, sikux 3000B’s3aHUIl JOTPUMYBATHUCH
cy0’ekT 3moumHy, mnependaueHoro ct. 272 KK, He mnpen’sBisitoTbest A0 CyO’ekTa
MOPYIICHHSI MpPaBUJ OXOpoHU abo BukopucTanHs Haap y cr. 240 KK. Tomy

MOPYIIECHHS CHEelialbHUX MpaBuil O€3MeKH, Kl He OyJiM 1 He MOTJu OyTH JIOBEACHI 10

' B. 1. Bopucor ta H. B. Hereca moromkyroThest 3 TaKOK TO3MINEI, ale 3 MEBHUM 3acTEPekeHHAM. «Piu y Tim, —
BiJ[3HAUYAIOTh IIi aBTOPH, — IO B3arajli CTOPOHHIX OCI0 MOXHa PO3MOMUINTH Ha JBi Tpymu: 1) ocodH, sIKi 3aKOHHO
nepe0yBalOTh Ha BUPOOHUIITBI 1 HA SKMX MOKJIaJICHUH 000B 30K 13 TOTPUMAaHHS MPaBHII OE31IEKH NPH BUKOHAHHI POOIT
3 MIIBUIIEHOI0 HEOE3NEeKOr0 (HapuKIIa, MPaKTUKAaHTH, OCOOH, IO BiAPSDKEHI Ha Taki BUPOOHMITBA JJIsi BUKOHAHHS
MIEBHUX POOIT, OB’ SI3aHMX 3 OTPHUMAHHAM NPOIYKIIi, Ta iH., AKi (PaKTHYHO € THMYACOBUMH YJaCHUKaMH BUPOOHHIOT O
mporecy), Ta 2) iHII CTOPOHHI 0OCOOM, Ha SKHX HE MOKIAICHO OOOB’S30K 3 JOTPUMAHHS IPaBWII OE3MCKH Ha
BIMOBiTHAUX 00’ €kTaxX a0o SKi HE3aKOHHO IMPOHUKIIA HA BUPOOHUIITBO. 3 OISy Ha II€ JIWIIE CTOPOHHI 0COOM MepIIoi 3
YKa3aHMUX KaTeropid MOXyTb OyTH BH3HAHI Cy0’€KTaMM IIbOTO 3JIOYMHY — TaK 3BaHi yMOBHO CTOPOHHI BUPOOHHLTBY
0co0H, 3B’SI30K SIKMX 3 BUPOOHMIITBOM Mae TUM4acoBHi xapaxrtep. IIlo crocyeTbest npyroi rpynu CTOpoHHIX 0cif, TO
BOHH HE MOXKYTh OyTH cy0’€KTaMu 31104uHy, nependauenoro cr. 272 KK» [2, c. 81-82].
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B1JIOMa KOHKPETHOI 0COOU, HE MOYKE€ CTaBUTHUCSA ill y MPOBUHY. JlOMyIIEH] X TaKUMH
oco0aMM MOPYIICHHS MpaBui O€3MEKH MPU OXOPOH1 Ta BUKOPUCTAHHI HAJp MAlOTh
3arajbHUM Xapaktep [4, c. 83].

Cy0’ext 3mounny, nepenoadeHoro ct. 249 KK, € zaranbHum, ane cy0’e€kToMm
3nounHy, nependadeHoro ct. 250 KK, Moxe Oyrtu sk chnyx0OoBa o0co0a,
BIIMOBIIAJIbHA 32 TpPaBWJIbHY OpraHi3alilo 1 ITpOBEeAEHHS BHOYXOBUX pPOOIT abo
KEpIBHULTBO BUOYXOBUMHM poOOTaMHu, 10 3000B’si3aHa JOTPUMYBATUCH MPABUI
OXOPOHM PHUOHMX 3araciB MpU MPOBEJICHHI BUOYXOBUX pOOIT, Tak 1 Hecay:xk0oBa
ocoba, sAKOW MOXe OyTH BHKOHaBellb BHOYXOBUX pOOIT, 3000B’sA3aHUI

JOTPUMYBATUCh 3a3HAUEHUX MPABUJI, IKOMY BUIIOBHUIIOCA 16 pOKIB.
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1. HaykoBo-npaktuunuii koMmeHTap KpuminansHoro kojnekcy Ykpainu / 3a pea. M.1
Menpauka, M.I. XaBpontoka. 11-te Bua., nepepo0., Ta gomos. Kuis: lakop, 2019.
1384 c.
2. bopucos B.I., Hereca H.B. lllogo npobiemu BiAMEKYBaHHS NOPYIICHHS HMPABUII
oxoponu ab6o Bukopuctanusa Haap (ct. 240 KK) Bixg mopyiieHHs npaBuii 6€3MeKu mij
yac BUKOHAHHS poOiT 3 miaBuieHo Hebdesnekor (cT. 272 KK). IIutanns 6opoTsou
31 3nounHHIcTIO. 2013. Bum. 25. C. 74-86.
3. bopucos B.I., Kpaithuk I'.C. KpumiHanbHa BiANOBIJANIBHICTh 32 MOPYIICHHS
npaBuil 0e3MeKH Mij] Yac BUKOHAHHS POOIT 3 MiIBUIIEHOI0 HEOE3MeKo0: MOHOTpadis.
Xapkis: Opaiit, 2012. 296 c.
4. bep3in IIL.C. 3n04MHHI HACIIIKH B MEXaHI3MI KpPHUMIHAJIbHO-IIPABOBOIO

peryintoBaHHs: aBToped. nuc. ... 10KT. ropuia. Hayk: 12.00.08. Kuis, 2010. 35 c.



bepebdeneus P.B.

cmyoenm 4 kypcy epynu I1/]-171,1opuouunozo ¢axynomemy
Haguanvno-nayxoeoeo incmumymy npaga ma coyianbHux mexHonozit
Hayionanvnoeo ynieepcumemy « Yepniciecoka noaimexmikay

M. Yepunizcis

Haykosuu kepiénuk: K.10.H, JOIEHT,
JOIEHT Kadeapu MpaBOOXOPOHHOT AISITBHOCTI
Ta 3araJIbHONpPaBOBUX AucHUIUIiH Mapymiak O.A.

3ATAJIBHI TAPAHTII ITPAB I CBOBO/ JIFOJUHU I TPOMAJISTHUHA

Bapro 3a3HaunTH, 10 HAA3BUYAWHO BAXKIIMBUMU IIPUHLIUANAMHA JTEMOKPATUYHOL
1 MpaBOBO1 MPABOBOI JEpkKaBH BHU3HAIOTHCS KOHCTUTYIIHHO-3aKpIIUIEHI MpaBa Ta
CcBOOOJM JIOAMHMU 1 TPOMAJSHUHA, a TAaKOX NependayeHl KOHCTUTYLISIMU 3aco0u 1
crocoOM iX MpaBoBOro 3axucty. To0To, (hakTUyHO, came rapaHTii mpaB 1 cBOOOA
JIOJIMHYA 1 TPOMAJSTHUHA BUCTYNAIOTh PeajJbHUMH THCTPYMEHTAMM peaiizalii Ta ix
3aXMCTy. 3 OISy Ha 1€, Ha Hallle EPEKOHAHHS JIMCHO aKTyaJbHUM 3aBAaHHSIM €
BCTAHOBJICHHS CYTHOCTI TapaHTii mpaB 1 CBOOOJ JIOJAMHM 1 TpOMaJISTHUHA.
3ayBaxuMo, 10 0araTOBEKTOPHICTh PI3HOMAHITHUX YWHHHKIB, IO BIAMOBIAHO
3a0€3MeuyI0Th PeaibHICTh MpaB Ta CBOOOJ], BU3HAYa€ PI3HOMAHITHICTH IX TapaHTiH.
Ha cporonni HailOUIbII MOUMIMPEHINIOW Y IOPUAWYHIA JiTepaTypl € Kiacudikaris
rapaHTiii 3a NpaKTUYHUM CHPSIMyBaHHSIM: 3arajibHi Ta cneriaibHi [1, c. 110-111].
Tomy, akTyalibHUM BOaudaeThCcsl KOMIUIEKCHUN aHalli3 3arallbHUX TapaHTId MpaB 1
CBOOO/I JIFOAMHH.

[lepmoueproBo BigMiuaeMo, IO 3arajibHI rapaHTii MpaB 1 cBOOOJ JIOJWHU 1
IpOMaJiHUHA OXOIUIIOIOTh €000 (PaKTUYHO BCHO CYKYIHICTh OO0'€KTHUBHUX Ta
cyO'ekTUBHUX (PAKTOpPIB, COPSIMOBAHUX Ha 3a0e3MeUeHHs peani3alii mpaB 1 cBOOOA
JTIOJIUHM, IX 3aXUCT Ta TMOHOBJEHHA Yy pa3l mopyuieHHA. BoHu kimacudikyroTh 3a
cepamMu CyCcUIbHUX BITHOCUH Ha HACTYITHI BUJIU:

- ©KOHOMIYHI TrapaHTii, SKI BIAMOBIIHO CKJIaJalOTh CIOCI0 BHPOOHMIITBA,
icHyroul () OpMHU BIIACHOCTi, @ TaKOX HAasIBHICTb PUHKOBUX BIAHOCHUH, €KOHOMIYHY

CaMOCTIMHICTh 1 HE3aJIeKHICTh TPOMaJIsiH, BUIbHUI BHOIp ¢hopM Ta BUIIB TPYJIOBOI Ta
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€KOHOMIYHOI IISUTbHOCTI, HasIBHICTh PI3HOMAHITHUX (POPM TOCMOAAPCHKOT AISIIBHOCTI
1 Tak Jani. 3ayBa)KMMO, 10 €KOHOMIYHI TrapaHTii 3HAWIUIA CBOE BIOOpPaXEHHS Yy
crattax 13, 41, 95 ta inmux Konctutymii Ykpainu. HumMu € puHKOBa €KOHOMIKA,
OCHOBY $IKOi CTAHOBJISATh BIIHOCHMHM INPUBATHOI BJIACHOCTI, MO€JHAH1 31 CBOOOJIOIO
MIAMPUEMHUIIBKOT AISTIBHOCTI Ta €(EKTUBHUM BUKOPHUCTAHHSIM JEP>KaBHOI BIACHOCTI
1 JIEBOI0 CHUCTEMOIO JEp>KaBHOI'O PETyJIIOBAHHS EKOHOMIKH, a TaKOX pecypcHa,
(diHaHCOBa Ta TEXHOJIOTIYHA HE3AICKHICTh HAIIOHATBbHOI €KOHOMIKH BiJ 1HIINX
KpaiH;

- TIOJITUYHI TapaHTii, M0 SKUX HAJICKUTh HacaMmepes 0CcoOJMBa IISIIBHICTD
OpraHiB Jep>KaBHOi BIaAW, MPEACTABHUITBO MNYyOIIYHO-MONITUYHUX I1HTEPECIB
IHCTUTYLISIMU TOJIITUYHOI CHCTEMH, HASBHICTh peaJbHO JIIIOYMX I1HCTUTYTIB
0e3nocepelHbOI Ta MPEICTABHUIIBKOT (OpPM J1€MOKpaTii, MOXKJIUBICTh TPOMAJSH
3BEPTATHUCSA 33 3aXUCTOM IpaB J0 CIELIaIbHUX OPTraHiB JAep>KaBHOI BIaAM 1 Tak Jajl.
Cnig 3a3HauuTH, 1m0 QopMalibHAa HASBHICTh TMOJITUYHUX TapaHTi TaKoX
BinoOpaxkena y Konctutymii Ykpainu. Tak, BianoBigHo g0 HOpM KoHctutymii
VYkpainu Hamia Aep:kaBa € CyBEPEHHOIO 1 JEMOKPATUYHOIO; HOCIEM CYBEPEHITETY 1
€IMHUM JKEpeNloM BiaAu B YKpaiHi BHCTYNAae caM€ Hapoj; JiepXKaBHa Biaaa
3MIACHIOETBCS Ha 3acajax il NOAULY Ha 3aKOHOJABYy, BHUKOHABUY 1 CYAOBY;
rapaHTyeThCs MOJITUYHUN TUTIOpAli3M 1 BOJAHOYAC OOMEXYEThCS JAISIIBHICTh YAbTpa
pagukanbHuX mnapTii Tomo [2, c. 57]. Konctutyimiero VYkpaiHu BuU3HAuyeHi Ti
KOHCTUTYLIMHUHN Na]] 1 3ac00u 3a0e3MeueHHs] BEpXOBEHCTBA 3aKOHY, B Y KpaiHi JA1I0Th
BeJIMKAa KUIBKICTh MOJITUYHHUX MapTiil Ta TPOMAJICBKUX OpraHizailiil. Alie I[bOTO IIIe
HEJIOCTATHBO JJIsI TOro, MO0 BU3HATU CIpaBli €(PEKTUBHUMH Ta peaJbHUMHU
MOJIITUYHI TapaHTii peaizallii mpaB Ta CBOOO/ JIFOAUHY 1 TpoMaJisHUHA [3];

- OpraHizailiiiHi rapanrii, siki BIAMOBITHO XapaKTEPU3YIOThCS SIK PeabHO J11041
TIOBHOBA)KCHHSI OpraHiB JAEp:KaBH, MOCATOBUX 0Ci0 Ta TpoMaAChKUX 00'eqHaHb 13
CTBOPEHHsI HEOOXIHUX JJIsl peanizallii nmpasB Ta cBo0oa ymoB Tomio. ToOTo, 1HaKIIe
Ka)Xy4H, BIATIOBIHO JIO OpraHi3alliiHUX rapaHTiil BIIHOCATHCS HACTYIHI: CTPYKTYpa,
B3a€EMOBIIHOCUHH,  MaTeplajJbHO-TEXHIYHE 3a0e3NedeHHs Cyay Ta  IHIIUX

MPAaBOOXOPOHHUX OpraHiB, 3arajibHy €(EKTUBHICTH CYJOBOi Ta IPaBOOXOPOHHOI
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chepu AiSUIBHOCTI, piBeHb KBamiikamii CyqaiB Ta MPalliBHUKIB  1HIIUX
MPaBOOXOPOHHUX OpraHiB 1 Tak jani [4, c. 159].

- CONaJbHI TapaHTii KOHCTUTYIIMHMX TIpaB Ta CBOOOA TmependavyaroTh
HasBHICTb PO3BHHEHOIO0 T'POMAASHCBHKOTO CYCHUIbCTBA, COILIAJIBHOT JEpKaBH,
IPOMAJICBKOTO KOHTPOJIIO Toumo. [Hakmie Kkaxydd, COIiaJbHUMHU TapaHTIAMHU
BU3HAETHCS  BIACYTHICTh  OYAb-SIKOTO  CYCHUIBHO-IOJITUYHOTO  MPOTHUCTOSHHS
OKpPEMHUX COIllalbHUX BEPCTB HACEJICHHS Ta pPErioHIB YKpaiHW, MaKCHUMalbHY
3aiHATICTh HACEJICHHS, BIICYTHICTh TEHJICHIIII MOpalbHOI Ta AYXOBHOI Jerpajailii B
CYCIIUIBCTBI;

- KyJIbTYpHI1 (IyXOBH1) rapaHTii KOHCTUTYIIMHUX TpaB 1 CBOOOJ BUPaXEHI B
HAssBHOCT1 PO3BMHEHOT HAIIOHAJIBHOI KYJIBTYpH Ta KYJIbTYPH HalllOHAJIbHUX MEHIIINH,
MOBaroro J10 MpaB 1 CBOOO SIK 10 TPAAMIIIHHUX JyXOBHUX LIIHHOCTEH TOIIIO.

Takum 4YMHOM, MOXKEMO 3pOOUTH Y3arajbHIOIUHMII BHCHOBOK, IO 3arajbHi
rapaHTii 3aXUCTy IpaB 1 CBOOO JIOJIUHU Ta TPOMAJSTHUHA MalOTh 3HAYHUH, a 1HOJ1
BU3HAYAJIBHUN BIUIMB HA peaiizaililo IpoMajJsiHaMHU CBOiX MpaB 1 CBOOOJ, OCKUIbKH
BOHU BU3HAYaIOTh FOTOBHICTh CYCHUILCTBA 1 JEP)KaBU peanizyBaTH 3a3HAauCHI MpaBa
Ta cBOOOMU. Byab-sikuii, HaBITh HAWKOPOTIIMI IOPUAMYHHI MEXaHI3M peaizailii
KOHCTUTYLIMHUX MpaB 1 cBOOOJ € OE3CUIIUM 332 YMOBU HU3BKOTO PIBHS MOJITHYHOTO
Ta COLIATbHO-€KOHOMIYHOTO PO3BUTKY CYCHUIBCTBA Ta JEpXKaBU, BIICYTHOCTI
TpaaMLiii 1OpaBoBOi KynbTypu. ToMy, CYKYIHICTb €KOHOMIYHHX, HOJITHYHUX,
COLIIAJIBHUX, OpPraHI3alliHUX 1 KYJbTYPHUX TapaHTId CTAHOBIATH OCHOBY 3aXHCTY
npaB 1HIMUBIJA.

Cnncox BUKOPUCTAHUX JIKepeJl
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OO MOHATTS KATETOPII (IIPUBATHE JKUTTS»

Opniero 3 HAUOLIBII IKABUX 1 HaMEHII BUBYEHUX KaTeropii €Bporneichkoi
KOHBEHIIIi TIPO 3aXMCT MpaB JIOJAUHU 1 OCHOBHUX CBOOOJ € KaTeropis «IpUBATHOTO
AKUTTS.

Crarrs 8 KonBeHIlii rapaHTye KOXXHOMY MpaBO Ha MOBary j0 HOro Ao
MPUBATHOTO 1 CIMEMHOrO KUTTA, HEAOTOPKAHHICTh JKUTIA 1 TAEMHUIIO
KOPECHOH/IEHLI], a TaKOX 3aXUCT Bl HE3aKOHHOIO BTPY4YaHHs 3 OOKY JE€p:KaBHHX
OpraHiB y 3JiiiCHEHHS I1bOr0 mpaBa. JlediHilii «IpUBATHOTO KUTTSI» TEKCT
KoHBeH11i1 HE MICTUTh. BiICYyTHICTH TPaBOBOr0 3aKPiIVIEHHS LILOTO MOHATTS, MaOyTh,
He BunagkoBo. Cdepa MpUBATHOTO KUTTS HACTUIBKHM IIMPOKA 1 PI3HOMAHITHA, 110
OKpECIIUTH 1i paMKaMH OJHIET CTAaTTi, 0€3yMOBHO, AYyX€ BaXXKO, aj€ MEeBHE YSBICHHS
MOXHA OTpUMAaTH, MPOaHATI3yBaBIIM MPAKTUKY TJIYMAuye€HHS 1 3aCTOCYBaHHS
E€porneiicbkuiit Cygom 3 npas moauau cT. 8 Konsenmii [1].

Ha nymky €Bponeiickkoro Cyny 3 npaB JIIOJUHU, TPUBATHE (OCOOUCTE) KUTTS
- IIe €MHa KaTeropis, sIKii HEMOXJIMBO JaTW BHUYepHHOro Bu3HaueHHs. KoxxnHa
JI0JIMHA BUIbHA PO3BUBATH 11€ MOHSTTS 1 HAIOBHIOBATH HOTO MTEBHUM CEHCOM.

VYV 1992 p Cyn 3asBuB: byno 6 He103BOJIEHO OOMEXKUTHU MOHSITTS [0COOUCTOMY
KUTT1| «BHYTPIIIHIM KOJOM... 1 BUKJIIOUUTH 3BIATH I[UTKOM 30BHIIIHIN CBIT, AKUW HE
BXOJIHUTHh B IIe¢ KOJIO. TaKuM YHHOM, HOHSTTI OCOOHMCTOrO JKHUTTSA 3 HEOOXIITHICTIO
BKJIIOYA€E TIPABO HA PO3BUTOK B3a€EMHH 3 THIIUMHU 0COOAMHM Ta 30BHIIITHIM CBITOM.

CknagoBUMU  MOPUBATHOTO  JKUTTS, 3TIAHO  MOPELEACHTHOI  MPaKTUKU

€Bponericbkoro Cyany 3 npaB JIOJUHH, €:
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° nepcoHanbHa iMeHTHdIKaliA. J[aHe NUTaHHS CTOCY€EThCH,
TIepII 3a 3a BCE, 3MIHU MPI3BUIIA, PEECTpaIlii IMEH, a TAKOXK 3MIHH CTaTi 1
BHECEHHSI BIIMOBITHUX BUMPABICHB JO AKTIB [IUBUILHOIO CTaHY.

o BU3HAUYEHHSI 3aKOHHUX 3B’S3KIB. BaXJIMBOI CKJIaJI0BOIO
MIPUBATHOTO KUTTS € IOCTYI JIOJIUHU A0 1H(OopMaIlii po CBOE MUHYJIE 1
cBoix poaunHHi 3B's3ku (["ackin mpotu Cnomyuyenoro KopoiiBcTsa),
MOXJIMBICTh HE TUIBKM BCTAHOBJICHHS, aJie i OCIIOPIOBaHHS OAaThKIBCTBA
(Pacmroccen npotu JlaHii).

A.B. CaMoain mnpaBo JIOJMHM HAa HEJOTOPKAHHICTh MPUBATHOTO KUTTS
BHU3HAYa€ $K 3aKOHOJABYO 3aKpIUIEHY Ta (OpMajbHO BU3HAYEHY MOKIIUBICTD
JIOJIMHA CaMOCTIMHO BHU3HAYaTH: OOCAT 3aJI0OKyMEHTOBaHUX a00 B I1HIIMI CIOCIO
3a(IKCOBAaHUX BIJOMOCTEH, 5Kl HaJleKaTh A0 ii CIMEHHOi, 1HTUMHOI, IYyXOBHOI,
J17I0BOI Ta comiaiabHOi cdep KUTTH, a TaKoX KOJ0 00’€KTIB, Kl € HOCIIMU TaKHUX
BIIOMOCTEH Ta MOXYTh OyTH 3 HUX OTPUMAaHI; MICTaBH, YMOBH Ta MEXI1 JOCTYyMY 1
BUKOPHUCTaHHSI CTOPOHHIMH OCOO0aMM BIJOMOCTEH, sIki BOHA BIIHOCHUTH A0 cdepu
CBOI'0 OCOOMCTOTO >KUTTS; BUMAAKHU, K1 Ha 1i MOTJIAL 0OMEXYIOTh 3a3HaU€HEe MPaBo;
dbopmMu BIOIIKOAYBAaHHS Ta pO3MIp IIKOAM, sKa Ha ii morjsg Oyna 3aBaaHa
30upaHHsIM, 30epiraHHsM abo0 MOMMPEHHSIM y OYyIb-IKHUW CIOCI0 BIIOMOCTEH Mpo
0COOHUCTE JKUTTSI, SIKIIO 11€ BIUTUHYJIO HAa XapaKTep COIIaJbHUX 3B’ A3KiB, CIIPUUUHUIIO
MOpaJibHy a00 MartepiajibHy MIKOAY YM 0OMEXKUII0 a00 MOXKEe OOMEXHUTH MOXIUBICTh
peamizaiii 1HIIKX Cy0’€KTHMBHUX MpaB; (GopMy 1 3MICT peani3aiii CBOiX MpaB Ta
3aKOHHMX IHTEPECIB y CYCHUIBHUX YU NPABOBUX BIIHOCHHAX, SKI HpsMO abo
OTIOCEPEIKOBAHO TIOB’A3aH1 3 HEJJOTOPKAHHICTIO OCOOMCTOTO0 XUTTS [2, ¢.64].

Bignosigao mo c1.15 KK Ykpaiau

. TIlinx yac KpUMIHAJIBHOTO TMPOBA/KEHHS KOXHOMY TapaHTYEThCS
HEBTPYYaHHs Y IpUBaTHE (OCOOUCTE 1 CIMEITHE) KUTTS.

2. Hixtro He Moxe 30upartu, 30epiraTv, BUKOPUCTOBYBATH Ta MOIIUPIOBATH
iH(pOopMallio PO NpUBATHE KUTTS 0co0U 0e3 1i 3roau, KpiM BUNAJKIB, Iepe0adeHux

oM Kogekcowm.
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3. Indopmanis npo TMpUBATHE KUTTS OCOOM, OTpUMaHa B MOPAJIKY,
nependoayeHomy 1M Koaekcom, He Moxe OyTH BUKOpPUCTAHA I1HAKIIE SIK JJIS
BUKOHAHHS 3aBJIaHb KPUMIHAIBHOTO MPOBAIKEHHS.

4. KoxeH, KoMy HaJaHuUM JoCTyn A0 1H(opMailli mpo NpUBATHE XHUTTS,
3000B’s13aHUM 3aM00IraTv poO3TOJIONISHHIO TaKoi 1HGopMarii [3].

[Ipote y 3aranpHuii nexiapailii mpaB JIOJAWHU BCTAHOBJICHO, HIO HIXTO HE
MOX€E 3a3HaBaTH OE3MiICTABHOTO BTPYYaHHs B HOTO 0COOUCTE 1 ciMeliHe KUTTS [4].

TakuMm 4MHOM, MPaBO HAa HEIOTOPKAHHICTH OCOOMCTOTO UTTS JIIOAUHU Ma€e
KOMILUIEKCHUN XapakTep, aJKe OTPUMY€E BHUpa3 y HOpMax pi3HUX rainysei mpasa. Y
3B’SI3Ky 3 IIMM HAasiBHE ChOTOJHI PO3MAITTS TEPMIHIB 1 MOHSATH HE CHPUSIE YITKOMY
TAYMa4eHHIO TPAaBOBUX HOPM, MOXKE MPU3BOJUTH JI0 3BYKEHHSI 00CATY 3aXHUCTY MpaB
JIOJIMHU Y TIPaKTHYHIN TUIONIMHI Ta MOTpeldye po3B’si3aHHS K HA 3aKOHOJIaBUOMY,
TaK 1 Ha KOHCTUTYL[IHHOMY PIBHI.

Buxonsiun 3 BHKIAJEHOro, BUIUIMBAE BHUCHOBOK MpO TE, MO MPaBO Ha
HEJIOTOPKAHHICTh MPUBATHOIO KUTTS - 11e OaraTorpanHe cy0’€KTHUBHE MPABO JTIOJAUHU
1 TpOMaJisTHUHA, 110 YBiOpano B ce0e KOMIUIEKC MOJITUYHHX, COLIAIbHUX Ta THIINX
npaB ocoOu mopsij 31 cnenudiuyHUMU, TUIbKA HOMYy NMPUTAMAaHHUMU KOMIIOHEHTaMHU 1

BUTIKAIOYMMU 3BIJICH MPABOMOYHOCTSIMH HOTO HOCIIB.
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ICTOPUYHI ACIIEKTH PO3BUTKY 3AKOHOJABCTBA PO
JTOKA3YBAHHS YV KPUMIHAJILHOMY MPOILECI
JIOPEBOJIIOLIIAHOIO MEPIOY

OCHOBH  CyYacHOr0  BITYU3HSHOTO  KPUMIHQJIBHOTO  MPOIECYaTbHOIO
3aKOHOJABCTBA MMOYaJIM 3apoipKyBaTHcs Iue y mnepiog KwuiBcekoi Pyci kus34
Bonoaumupa Benukoro Ta dopmyBagucs NpoTAroM 0aratbOX CTOJITh. [CTOpUYHI
aCMeKTH BUHUKHEHHS Ta PO3BUTKY Teopii JOKa3iB TICHO TMOB’si3aHa 3 IHIIUMHU
MMUTAaHHSAMH KPUMIHAIBHOTO TPOBADKEHHSA, a came. ICTOpUYHHMHU (popmamMu
KpPUMIHAIBHOTO TIpoliecy, (OpMyBaHHSIM 3acaj 3MarajibHOCTI Ta JAUCIO3UTUBHOCTI
TOILIO.

3a uaciB KwuiBcbkoi Pyci kpuMmiHalbHMI 1 UMBUIBHMA Tpouecu He Oyiu
BIIOKpEMJIEHI OJWH BIJ OJHOTO, OCKUIBKM BOHHM 3aCHOBYBAJMCh Ha MPUBATHO-
paBoBOMY mOpuHIUI. ToOTO, 115 enoxa XapakTepu3yBajlach NEPIIUM ICTOPUYHUM
TAIIOM  KPUMIHAJIBHOTO TPOlleCy — OOBUHYBaJIbHUM  (IIPUBATHO-IIO30BHUM,
3maraiibHuM). OTpUMaB CBOIO Ha3BY €M HalJIaBHIIIUN MPOIEC BHACIIIOK TOTO, L0
OoOBHHYBau€HHs OyJI0 TOJOBHUM Yy TMpOLECl, MPOBAIKEHHA Yy copaBl 0e3
OOBMHYBau€HHS HE pO3MOYMHATIOCh. BiH MaB 3MarainbHHUI XapakTep, TOOTO OYB
3MaraHHsM PIBHOMPABHUX CTOPIH MEPe] HE3aleKHUM BiJ HUX cyqoMm [1, c. 30].

3 ypaxyBaHHSIM MIPUBATHOTO XapaxkTepy CyJIOYMHCTBA, BOHO
XapaKTEePU3yBalIoCs aKTUBHOKO YYacTIO Y HbOMY 0Ci0, 3alIHTEpECOBAHUX Y BHUPIIICHHI
KOHQUIIKTY: moTepmniia ocoba (mo3uBay, OOBUHYBa4) MiATPUMYBaJIa B CYl

OoOBHHYBau€HHs, 3000B'A3aHa Oyya 30upaTH JOKa3d 1 MOJABaTU iX J0 CYyAY;
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MPOTUJIEKHA CTOPOHA — BiANOBIAaY (0OOBHMHYBAauY€HU) — BU3HaBajla OOBHHYBAYEHHS,
a y pas3l MoOro 3amepedyeHHs Maja MOJAaTH A0 CYAY JOKa3u, Kl CIPOCTOBYBAIU
npea'saBieHe 10 Hel OOBUHYBau€HHS.

VY nepion KuiBcbkoi Pyci cynoBuMu [goKa3aMu BHU3HABAJIUCh: OCOOHUCTE
313HaHHS, CBIIUYECHHS “TIOCIIYXIB 1 BUJOKIB”, peuoBi J0Ka3u, “‘cyau 00xi”. Jlo moka3iB
TaKOX BIJHOCWJIM CIIAU MOOOIB (CHMHIII Ha 00JMYYI 1 TUIl MOTEPIIOro), 3HaAUJEH1 Yy
MIJ03PI0OBAHOI0 BKPaJeHl pedil, 3HAWICHHs TpyIa Ha TEPUTOPil rpoMau Ta iHIIE [2,
c. 88].

3BakarouM Ha BCTaHOBIEHHU Pycbkoro IIpaBmoro mpuBaTHO-OOBUHYBaJIbHUI
XapakTep (3a JOMOMOTOI IIOKa3aHb CBIIKIB) TMPOIECYy JOKa3yBaHHS, TsATap
JIOBEJICHHS CBOEI MPABOTH y CIPaBl MOKJIAJABCS BUKIIOYHO Ha CTOPOHU. JlISATbHICTH
Cyly Tmojsirajla y HampaBlI€HUX [JO CTOpIH BHUMOTrax HaJlaHHS JOKa3iB 1
CIIOCTEPEKECHHSIM 32 X MOJAHHSM.

TakuMm 4MHOM, SIK CBIIYUTH aHAN3 CTAPOPYCHKOrO 3aKOHOJIABCTBA, MOJAHHS
JIOKa3iB 3MIMCHIOBANIOCS CTOpOHaMHu (MO3MBavYeM 1 BIAMNOBIZAYEM) TMEPEBAKHO
HUISIXOM 3a0€3MeUeHHs SBKH /10 CYy CBIJIKIB-OYEBHU/IIIIB, 10 3aCBIAYYBAIH (PaKTUUHI
oOcTaBuHU y cmpaBi, ab00 MEBHOI KIIBKOCTI CBiIKIB-OYMCHHKIB (TIOCIYXIB), SKI1
JI03BOJISLIIM OYUCTUTHCS BiJl 0OBHMHYBadeHHs. KpiM Toro, Moriu nogaBaTucs i pe4oBi
J0Ka3H, OJHAK, MOPYyY 13 UM, BCE OJHO OOOB’S3KOBO BUMArajivcs e W MOKa3aHHS
CBIOKIB.

VY nepion nepeOyBaHHS YKpaiHChKUX 3eMelb Mmia Biaaow Jluteu Ta Ilonbiri
OOBHHYBAJIbHO-TIO30BHUM TPOLEC, YCHAaJAKOBAaHUM BiJ JaBHbOPYCHKOrO IpaBa,
30epiraBcsi. OCHOBHMMHM JDKEpeiIaMu, LI0 PEryJroBajyd TOTrOYacHl MpoIlecyalbHl
BinHOCUHH, Oynu Cynebnuk Kazumupa 1468 poky 1 JINTOBCBKI CTaTyTH.

CyZ04MHCTBO, SIK MPABUIIO, MOYMHAIOCS BIAMOBIIHO 10 3a8BU IMOTEPILIOrO
abo 1oro poaudyiB, TOOTO 3alHTEpECOBaHOI CTOPOHHU. 310paTH JAOKa3H, MOJATH iX 0
Cyly Ta MiATpUMYBaTH OOBUHYBau€HHs MOBHMHEH OyB mo3uBay. BiH MaB mpaBo
YKJIACTU MHUPOBY YTOJYy, BIAMOBUTHUCH Bijl T030BY a00 OOBMHYBau€HHS Ha OyIb-AKii
ctaaii npoBajkeHHs. OAHaK, ISl HAUTSDKUMX 3J70YMHIB (HAIPUKIIAM, JI€PKABHOTO

XapakTepy, MPOTH LIEPKBU), HE3aJNEKHO BiJ 3asBH CTOPOHH, CIIACTBO 1 Cya Oynu
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000B’SI3KOBUMH. Y TOH 4Yac 3aCTOCOBYBAJIUCS KaTyBaHHS, MPAaKTUKYBAJIUCS TOHOCH,
JO/IepKyBajlacs TAEMHUIA CYJOYMHCTBA, IO CBIAYUTH MPO MOYATOK OKPECICHHS
NEPBICHUX O3HAK PO3IIYKOBOT'O MPOLECY.

Cucrema go0kKa3iB, $KI 3aCTOCOBYBAJIMCA B cynax Oyla NEBHHUM YHHOM
posranyxkeHow. lloginsnuch BOHM Ha JOCKOHall Ta HeAockoHami (“moBHI” 1
“nenoBHi”). Tak, JIMTOBCBHKI CTaTyTH MICTWIM TEpPENiK HAWBaXJIUBIIIKUX JTOKA3iB.
[lounnaroun 3 J0Ka3iB, 10 MAOTh HAWOUIBITY A0Ka30By cuiy, S. [lagox Bu3zHauae:
a) 313HaHHS; 0) rPaMOTH; B) OIVISIAMHU 1 PEUOBl JOKa3M; I') CBIJKIB; I) MPUCHTY; 1)
xKepeo; €) TonuTr Ha MyKax [3, c. 58].

Crarti 7-9 nepmoro JIMTOBCBKOro cratyTy mnependadav KUIbKICTh JOKa3iB,
K1 HEOOX1JTHO TOJIaTH Y BUIAJIKy OOBUHYBAYEHHS IUIIXTHYA Y KPaAlXKIll, 32 YMOBH,
1[0 NMPU HbOMY HE OYyJI0 BUSIBIICHO BUKPAJICHOIO: SKIIO BUYMHUB 3JIOYMH BIHEpIle —
JOCTaTHLO OCOOMCTOI MPUCSATH, SKIIO BIPYre — 0COOMCTOI MPUCSTH 1 IBOX CBIIKIB-
HUISIXTUYIB, SKIIO0 BTPETE - OCOOUCTOT MPUCSTH 1 IECTU CBIAKIB-IUISIXTUYIB [4, ¢. 81-
82]. ToOto, Bix TOro, un OyB 3JI0YMH BUMHEHUN BOEPIIIE 3ajiexana KUIbKICTh JOKa31B,
K1 He0OX11HO OyJIO MOoJaTH J0 CYIyY.

Joba I'eTpMaHIMHU ycHaJKyBaja 3arajbHl PUCH MPOLECYATIBHOIO IpaBa
nepioy JIMTOBCHKUX CTAaTyTIB, OJJHAK BCE K 3a3HANO JAeskux 3MiH. Lle moB’s3aHo 13
3MiHAMU CYJIOBOTO YCTPOIO Ta 3MIHEHUX MOJITUYHUX 1 COI[IaJIbHUX YMOB Kpaw y
XVII croniTTi, 30Kkpema ¥ mij] BILIMBOM POCIHCHKOI0O MPOIECYaIbHOIO Mpasa.

Sk cnymHo Haronomye . ITamox, 1Mo moyaTok NpoLECy Yy 3HAYHIN YacTUHI
KpUMIHAJIBHUX CIIpaB 00yMOBIIIOBABCS MOJIAHHSM CKapru Mo3uBadeM (OOBHUHYBaYEM),
AKUU Hajall MiITPUMyBaB OOBMHYBad€HHs Moaarodu aokasu [3, c. 75]. Orxe, He
TUBISIYACH HAa Te, 110 KpUMIHAIBbHUM mpouec ['eTbMaHIIMHU  BBa)aBCs
IHKBI3UI[IMHUM, BIH TAKO>K MICTHB €JI€MEHTHU 3MarajbHOCTI.

Cucrema noka3iB MaJlo BIAPI3HAJACA BiJ TIED, IO Majla MICHE y JUTOBCHKO-
MOJIbChbKY A00y. Jlo HUX BIAHOCHIJIMCS. a) 3i3HaHHsS, O) rpaMOTH, B) CBIAKH, T)
npucsra, r) OTJSAIUHM 1 PEYoBl JIOKa3W, J) JONMUTH Ha Mykax. Baxiause Micie
MOC1Aa0 TOJIaHHS MUCHbMOBUX JOKa3iB (TpaMoT), sIKl MOAUISIUCA Ha MYyOJIIuYHi 1

npuBatHi. Jlo myOnmiyHHUX TpaMOT BIAHOCWIHCH Pi3HI YpPSAOBlI JTOKYMEHTH Ta
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JTOKYMEHTHU, CKJIaJEeHI Nepe]l ypsA0oM 1 MOMIIIEH] B YPSA0B1 KHUTH, OKpEeMi JOTOBOPH,
BBAJKAJIUCS MMOBHUM JIOKAa30M 1 IPOTU HUX CYyJ HE JIONYCKaB JI0Ka3iB B CBIAKIB YH
npucsaru. Y TOW jKe 4Yac, MpUBATHI JOKYMEHTH, SIKI MOKHa OyJlo 3amepedyBaTH
IHITUMHU JIOKa3aMH, B MOPIBHSHHI 3 MYyOJIYHUMU T'paMOTaMH Majd MEHINY BapTiCTh
[3,c. 77].

3 1569 p. micns yknageHHs yroau npo o0’ennanss Ilonbmi ta Bemukoro
KHs31BCcTBa JIMTOBCBKOrO B €QuHYy (enepaTUBHY JepKaBy I Ha3Bow Piu
[Tocnonuta (JItoGniHCHbKA YHISI) HA TEPUTOPIi YKPATHCHKUX 3€Meib, 110 YBIAIUIM 10
cknany Ilonmbmii, Oyno0 MNOMMPEHO TNOJBCBKY CYAOBY cucteMy. BoaHouac Ha
YKpaiHChKMX 3eMJISIX 3anuiiaBcsi 4YuHHUM JluToBchkuii crtatyt 1566 p. Ilicns
npuiiHatTs y 1588 p. III JIuToBChKOrO CTAaTyTy BiH CTa€ JKEpPENIOM IpaBa B YCIX
YKpPAiHCBKUX 3€MJISIX. 3a LIMM CTaTyTOM IIpoliec OyB NEpeBa)XHO 3MarajbHUM. B
YKpaiHCBKUX 3eMJsiX y ckiail Peui [locmomuToi B MicTax, KOTpi Maju MpaBoO Ha
CaMOBPSIIYBaHHS, NPOJOBXKYBAJIM IiITU HOPMH MaraeOyp3bKOro Impasa, I€BHA
YacTHHA SIKUX CTOCYBajacs MpoLecy.

TakuMm yuHOM, CYJOYMHCTBO ['€TbMaHCBKOI M0OM mependayano MOXKIUBICTD
MOJaHHsI JOKYMEHTIB-IOKAa31B Ha BIAMIHY BiJi CTapOpPYChKOTO MPOLECY, 3a SIKOTO
JIOKa31 MOJIaBajrCsl CTOPOHAMHU MEPEBAXKHO IUIAXOM 3a0€3MeUYeHHS SBKU CBIIKIB /10
cyny. OTxe, IHCTUTYT MOJAHHS JI0Ka31B MOCTYIIOBO HaOyBae OUIbII TpaguI[IiHOIO,
CYy4aCHOTO PO3yMIiHHS.

OTxe, aHali3 NOJOXEHb 3aKOHOJABCTBA IIOJAO CTAHOBJIEHHS IHCTUTYTY
JI0Ka3iB Ja€ MiJICTaBU 3pOOUTU BUCHOBOK MPO TE, 110 OCOOJIUBOCTI I[HOTO MPOIECY
0oOyMOBJIEHI THUIIOM KPUMIHAJIBHOTO MPOIECY, SIKUM MaB Miclle B KOHKPETHUM
icropuunuil nepioa. 3a yaciB KuiBcbkoi Pyci a1t BiicTOIOBaHHS BIACHUX 1HTEPECIB
CTOPOHU KPUMIHAIBHOTO KOH(IIKTY MOBUHHI OyJIM CaMOCTIMHO MOAaBaTu JOKa3H J0
cyny (3abe3neuuTd SIBKY CBIJIKIB, HaJaTH PEYOB1 JOKa3u, Mpei SIBUTH JIS OTJSIY
TUIECHI YIIKOJXKEHHSI TOIIO), 1110 OyJI0O OCHOBHOIO 03HAKOIO TOr0O4acHOTo mpoiiecy. L1
MpaBuUjia yCHaJKyBaB KPUMIHAJIBHUN MPOIEC JMTOBCHKO-MOILCHKOT 100U 1 100U
['eTpMaHIIUHK, 32 TUM BUHSITKOM, IIO y CIpaBax MpO HAWOUIBII TSAXKKI 3JOUYUHU

npoiiec OyB pO3IIYKOBUM (IHKBI3ULIIHUM).
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Bynasincskuii B.1.

cmyoenm 4 kypcy epynu I1/]-171,1opuouunozo ¢axynomemy
Haguanvno-nayxoeoeo incmumymy npagsa ma coyianbHux mexHonozit
Hayionanvnoeo ynieepcumemy « Yepniciecoka noaimexmikay

M. Yepunizcie

Hayxoeuti kepiénux: K.¥0.H, JOLIEHT,
JOIEHT Kadeapu MpaBOOXOPOHHOT AISITBHOCTI
Ta 3arajbHONpPAaBOBUX AUCHUILIIH Mapymak H.B.
ITPOBJIEMU 3ABE3IIEYEHHSA ITPAB JIIOAWHU TP OBME’KEHHI
ITPABA HA CBOBOAY TA OCOBUCTY HEAOTOPKAHICTbD

INPABOOXOPOHHHMMH OPI'TAHAMMU

Hopmamu OcHoBHOro 3akoHy Hamioi JAEp:KaBU caM€ Cyay HaJaHO IPaBO
MpUNAMAaTH PIIIEHHS PO apellT JIAUHU a00 TpUMaHHs i1 mia BapToro. Pazom 3 Tuwm,
CUCTEMHMI aHalli3 NPaKTUKU 3aCTOCYBAHHS KPUMIHAJIBHOTO MPOLECYaTbHOTO
3aKOHOJABCTBA CIIIYUMU CYAJSIMU CBITYUTH IPO HASABHICTh MEBHUX HENOMIKIB Yy iX
poOOTI MpU BUPIIIEHHI NMUTaHb, MOB’A3aHUX 3 OOMEXEHHSM MpaBa Ha CBOOOJY Ta
O0COOUCTY HENOTOPKAHHICTh. Tak, MONIMPEHOI € MPAaKTHUKa, KOJU CIIA4l CYIJl He
OOTPYHTOBYIOTh BUCHOBOK MPO HEOOXIMHICTh TPUMAaHHS MiJ BapTOK KOHKPETHUMHU
oOcTaBMHAMHM CIIPaBU, B TOMY YHCJI1 JOKa3aMU HA MiATBEPKEHHS ICHYBaHHS IEBHUX
pU3HKIB, HE OIIHIOIOTh OOCTaBUHHU, $KI MalOTh BpPaxOBYBaTUCh MpU OOpaHHI
3amo0DKHOrO 3aX0Ay, B TOMY YHCII BaroMiCThb HasiBHUX JOKa3lB Ha BYMHEHHS
0CO00I0 KPUMIHAJIBHOTO TMPABOMOPYIIEHHS, Ta OOCTaBUHHU, IO XapaKTepU3yIOTh
oco0y, 30kpema, cTaH ii 310poB’s. OcTaHHI OOCTaBMHU y OaraThboX BHUIIAJIKaX
MEePEPaxoByOThCI y CYAOBOMY pillIeHHI 03 3a3Hauy€HHs, M0 KOHKPETHO OYyJio
BpaxoBaHO cyaoMm [1].

[Ilo 3 cTOCYyeThCS [ISNIBHOCTI MPABOOXOPOHHUX OpraHiB, creunudika
TISTBHOCTI SIKMX TIOB’si3aHa 13 OOMEXKEHHSIM TIpaBa Ha CBOOOAY 1 0OCOOHUCTY
HEJIOTOPKAHICTh, TO HE3aKOHHI 3aTPUMAaHHS 3aJIUIIAIOTHCA JOBOJI MOIIUPEHUM
aBunieM. BomHouac OyIb-sfike HE3aKOHHE 3aTpUMaHHS € KPUMIHAJIBHO KapaHUM

TISHHSM, ajie€ peajdbHOi BIANMOBIMANBHOCTI 3a Takl Mii, a TakKoX Mii, Mo iX
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CYNpPOBOJIKYIOTb — MO030aBJIICHHS @IpaBa Ha 3axHCT, MEPEBUILECHHS BiIaau ado
CIY>KOOBHUX TOBHOBa)XK€Hb, KaTyBaHHA TOIIO HE Hactae. JlaHi KpUMIHAJIBHOT
CTAaTUCTUKHU CBilUaTh MPO Te, IO 3 POKYy B pik ['eHepanbHa mpoKypaTypa BIAKpUBAE
100-200 kpuMiHAJIBHUX MPOBA/KEHb 3a IUMU CTaTTAMH, 3 skux Jjuie 20-30
JTOXOAUTH 10 CYyAy Ta 3aKIHYY€ThCsl OOBUHYBAJIbHUMH BUPOKaMU (ITOKApaHHS B AKUX
He O0OB’SI3KOBO MOB’si3aHi 13 M030aBleHHSAM BoJil). Pa3oM 3 TUM MJii HE3aKOHHHUX
3aTpuMaHb 18 nudpa katactpodiyHo maja — peecTpyeTbes 10 10 KpUMIHATBHUX
MIPOBAKEHD HA PIK, 10 CYAY AOXOAATh oguHuUl [2, c. 21].

3a3HauuMoO, 1[I0 B  MOPAKTUIl 3aTpuMaHb  OCi0  CHiBpOOITHUKAMHU
MPAaBOOXOPOHHUX OpraHiB HANMOIIMPEHINIUMU € Taki MOPYIICHHS 3aKOHY 3 OOKy
MIPaBOOXOPOHIIIB K HEBU3HAHE 3aTPUMaHHA, 3aTPUMKa B pEeCTpallii 3aTpUMaHHS,
3aTpUMaHHS 1]l BUTaIaHUM TTPUBOJOM.

Takox AOCHUTH MOIIMPEHUM BHUMAJIKOM € CKJIQJaHHS MPOTOKOJY 3aTpUMAaHHs
CIIIUUMH, TOM1 AK (PAaKTUYHO 3aTPUMAHHS 3A1MCHIOIOTH CHIBPOOITHUKU I1HIIMX
MIPO3ALTIB, 3a3BUYail onepaTUBHUX. Taka cuTyallisi MPU3BOAUTH 10 HEMPABUIBHOTO
(IKCYBaHHS IOPUIMYHO 3HAYYIIUX OOCTAaBUH Yy HPOTOKOII — Miclsd 1 4acy
3aTpUMaHHs, a TAKOX JaHUX IPO YIOBHOBAXXEHY CIIY’KOOBY 0co0y, sika 3/A1iCHIIIA
3aTpuMaHHs. Sk HACNiIOK, 30UTBIITY€ETHCS Yac, IKUH 0co0a MPOBOAUTH BiJl MOMEHTY il
(haKTUYHOTO 3aTpPUMAaHHS 1 10 MOMEHTY ii JJOCTaBISIHHS O CIITYOTO CY/Al.

Kpim TOTO, HEMOOAMHOKOIO € MPAaKTUKA JOCTABJISHHA 10 OpPraHiB JOCYI0BOTO
po3ciiayBaHHs (PaKTUYHO 3aTPUMaHUX OC10, Kl BBAXKAIOTHCS «3aMpPOIICHUMMI», abo
«BIZIBIlyBaYaMm», 3 BIAMOBIIHUMU 3alCaMU y PEECTPALIfHUX KypHajax. 3a TaKUX
00CTaBHH MPOTOKOJ 3aTPUMaHHS HE CKJIAJA€TbCs, MICAS 0CO0Yy BIAMYCKAIOThH 13
MIPUMILLIEHHS] IPABOOXOPOHHOTO OpraHy, Kyau ii JOCTaBWIX, O(IIHHO BBa)Ka€ThCH,
[0 3aTpUMaHHA HE BIAOYBAJIOCS, XOYa MOPUAMYHO MaJ0 MICIE HENpPaBOMIpHE
oOMe)XeHHsI MpaBa Ha CBOOOJY 1 OCOOMCTY HENOTOpKaHICTh. B moaiOHUX Bumagkax
3aTpuMaHa oco0a, fka (PakTUYHO OyJlia Takor, HE OTpUMYyBajia OQPIUIHHOIO CTaTyCy
MiJO3PI0OBAHOIO, 1, SIK HACHIIOK — TMO030aBisiacs MOMIMBOCTI KOPHUCTYBATHUCS

BI/IMOBIIHUMU MPOIECYATEHUMHU MPABaAMHU.

21



Coro yacy Komiter OOH mnpoTtu kaTyBaHb BH3HaB Ta 3BEpPHYB YyBary Ha
ICHYBaHHSI B Hallllii JIep>KaBl MPAKTUKU HEBU3HAHOTO 3aTPUMaHHs a00 3aTpUMaHHA 13
3aTPUMKOIO B 1OTO peecTpallii B TIsNIBHOCTI YKPATHCHKUX TPAaBOOXOPOHHUX OPTraHiB.

[IpoOnemMu B mpakTHIll JOAEpKaHHS TIpaBa Ha CBOOOAY 1 OCOOHUCTY
HEJIOTOPKAHICTh MpPU TAKOMY 3aTPUMaHHI OCI0 MIATBEPIXKYEThCS BIAMOBIIHOIO
CTaTUCTUYHOIO 1H(popmaniero. Tak, B €AuHOMY peecTpl IOCYIOBHX PO3CIiTyBaHb
KpUMIHAJIbHI MPAaBOMOPYIIECHHS, MOB’S3aH1 13 HE3aKOHHUM 3aTPUMaHHIM 0co0w,
MIPAKTUYHO HE PEECTPYIOTHCS.

Bapro BigmituTH 1 TOM (pakT, moO ocoba, 3aTpuMaHa MNPaBOOXOPOHHUMHU
opraHamu, 3HAaXOJIWUTbCS B YyKpall BaKKOMY cTaHOBUIIL. [IpaBOOXOpOHLI MarOTh
0COOJMB1 MOBHOBAXKEHHS, HANPUKJIIAJ, HAJAUICH] MOBHOBAXKEHHSIM 13 MPABOMIPHOTO
3aCTOCYBAaHHSI CWJIM, BHACHIINIOK 4YOro 3aTpuMaHa oco0a BUSBIAETHCS MOBHICTIO Y
BJIaJ[1 MPAI[IBHUKIB MPABOOXOPOHHUX OPraHiB. 3a3HAYEHUI HEPIBHOMIPHUM PO3MOALT
MpaB CTBOPIOE CHUTYallllo, B SKIH MOXYTh MaTH MICIIE TMOPYIICHHS MpaB, SKl
BIIHOCSATBCS 10 OJJHUX 3 HallCEpHO3HIMINX MOPYIIEHb OCHOBHUX MpaB JIOJIUHU, SK1
3/1aTHI PO3TONTATH TIAHICTH JIOJWHU, NMPU LOMY TaKi MOPYUIEHHS TAKOXX MAlOTh
JAJIEKOCSIKHI HACTIIKK JUIsl cychiibecTBa. He3zBaxaroun Ha iX aOCONIOTHY 3a00pOHY
MDKHApOJAHUM TPaBOM, TOPTYPH Ta IHIII BUJIA MKOPCTOKOTO MOBOJIKEHHS BCE IIIE
3yCTpI4aloThCs 3 OOKY MpaBooXopoHIiB [3, ¢. 50-51].

3a3zHaunMo, 10 Npu 0OMEXEHH] MpaBa Ha CBOOOAY 1 0COOUCTY HETOTOPKAHICTh
MIPaBOMIPHE 3aCTOCYBAHHS CHJIM € 3aKOHHUM OBHOBA)KEHHSIM IPABOOXOPOHIIIB, 110
MOB’3aHO 3 TUM, L0 CHIBPOOITHUKKA MPABOOXOPOHHUX OPraHiB 1HOAI MPalOTh B
HeOe3neyH1 00CTaHOBIIl 1 IM TOBOJIUTHCS 3aXUIATH SIK TPOMAJCHKICTh, TaK 1 CaMUX
cebe. OnmHak TaMm, J€ 3aCTOCOBYEThbCS CHJIa, ICHYe TOTEHIIHA He0e3neka
3JI0BXKHBaHb, OCOOJMBO TOMY, IO JE€p)KaBa 1, OT)KE, NMPABOOXOPOHHA CHCTEMA —
TPaAULIAHO BOJIO/I1€ MOHOIIOJIEI0 HA IPABOMIPHE BUKOPUCTAHHS (PI3UUHOT CHIIH.

VY uuioMy 3J10BXKUBaHHA 3 OOKY IMPaBOOXOPOHIIIB MOXKYTh MAaTH MICIE 3 OISy
Ha 0e3J4 NPHUYMH, 1 HE B OCTaHHIO Yepry TOMY, IO 30BCIM HEMPOCTO 3a0€3NeUHUTH
JOTPUMAaHHS IPUHLIUMNY MPONOPILIIHHOCTI IpH 3acTocyBaHH1 cwid. [lopyiieHHs npas
JIOJJMHU MOKYTb BiIOYBaTUCS BHACIIJOK IMOMUJIKOBOI OLIHKM KOHKPETHOI CUTYyaIlli.
3/I0BXKMBAaHHA  TaKOXX  MOXYThb  BIIOyBaThcs TOMYy, LI0  CIHIBPOOITHUKH
[IPaBOOXOPOHHUX OpraHiB, BUKOPUCTOBYIOUM CBOI ITOBHOBa)XEHHS, JIONMYCKAaIOTh
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HaJMiIpHE 3aCTOCYBaHHSI CUJIM 3 METOIO 3JISIKYBaHHS, IPUMYCY J0 Jladi MoKa3aHb abo
3 IHIMMUX NOpUYuH. BOHM TakoX MOXYTh MaTH Miclle  BHACHIIOK aTtMmocdepu
0e3KapHOCTI: B TaKUX BHUIIAJIKAX CHIBPOOITHUKH MPABOOXOPOHHUX OpraHiB, sKi
JOMYCKAlOTh TOPYUIEHHS TpaB JIOJWHM, TMEPEKOHaHI, II0 IM HE 3arpoxye Hi
KpUMIiHaIbHA, HI JUCHUIUTIHAPHA BIMOBIIAJIbHICTb.

Copusie 1bOMY 1 HEIOCKOHATICTh HOPM HAI[IOHAJIBLHOTO TIpaBa IIpo
3a0e3MeueHHsl MpaBa Ha CBOOOAY 1 0cOOMCTY HeHOTOpKaHICcTh. OOpaHHs YKpaiHOO
€BPOINEICHKOr0 BEKTOpPa PO3BUTKY BUMAara€ MPUBEICHHS YWHHOTO KPUMIHAIBHOTO
MPOIIECYAIbHOTO 3aKOHOAABCTBA y BIAMOBIAHICTh MDKHAPOJHO-IIPABOBUM aKTaM,
OCKUIbKHU ICHY€ 0araTo mpOTUPIY SIK Y CAMOMY 3aKOHOJABCTBI, TaK 1 B IPAKTHULI OO
3acTocyBaHHs. 30kpema, Hanpukiaja, Hopmu KIIK, Konctutynii Ta KonBeniii mom0
MIJCTaB 3aTPUMaHHS HE BIANOBIJAIOTH OJIHI OJJHUM Yy MOBHIH Mipi (II€ CTOCYETHCS CT.
ct. 207, 29, 5 BignoBinHo). Taka cutTyalis He CHpUSE YTBEPIKEHHIO Ta
3a0€3IeUeHHIO TpaBa Ha CBOOOY 1 0COOMCTY HEOTOPKAHICTh B YKpaiHi [4, c. 9].

TakuMm YMHOM, OCHOBHOIO METOIO 3aKOHOJABCTBA y cpepl 3a0e3MeueHHs npaBa
Ha CBOOOJY Ta OCOOMCTY HEJOTOPKAHHICTh — PETYJIIOBaHHS MI€BOTO CYJIOBOTO
KOHTPOJIFO 3a 3aKOHHHUM OOMEXKEHHSM TaKHX IIpaB, a TaKOX BIAMOBIIAIbHICTD
MPaBOOXOPOHIIIB y pa3i mopyiieHb. Ha xaib, Ha CbOro/HI ME€XaHi3M 3a0e3MeUYeHHS
mpaBa Ha CBOOOJy Ta OCOOMCTY HEJOTOPKAHICTh B YKpaiHl HE Mpaitoe ePEeKTUBHO.
Ha namy nymMky, 11e MoB’si3aHO HE JIUIIIE 3 BaJlaMl HOPMATUBHOI'O PETYIIOBaHHS, a 13
3arajibHUM CTaBJICHHSIM J10 HHOTO 3 OOKY MOJITHUKIB, YNHOBHHUKIB, MPABOOXOPOHHUX

OpraHiB Ta TPOMAaJIsiH.
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M. Yepnizcis

EKOJIOTTYHA NOJILIS: 3APYBIKHMIT JOCBIJ TA
NEPCHOEKTUBH J1JI51 YKPATHM

UucneHHl eKoJIOTIYHI mpoOieMu VYKpaiHM € HaCHIJKOM HHU3BKOTO PIBHS
peaizaliii ep)KaBHOI €KOJIOTTYHOI MOJITHKH, 30KpeMa, HEJOCKOHAIOCT! HUHI 10901
CUCTEMHM €KOJOTi4HOro KOHTpoito (Harmsgy). Ha  cboroani  chemiaiabHO
YIOBHOBXXEHUM OpPraHOM Y Iiil cucTtemi € JlepxaBHa ekojioriuHa incnekuis. Kpim
TOrO, HArjsAoBl (KOHTPOJbHI) (YHKIII peali3yloTbCsl UUIMM PSAOM  IHIIUX
LEHTPaJIbHUX OpraHiB BUKOHABYOI BIA/IH.

VY 2017 pomt KMV cxBanuB Konuemniito pehopMyBaHHsSI CUCTEMU AEPKABHOTO
Harsiy (KOHTPOJ0) y cepl OXOPOHH HABKOJMIIHLOTO MPUPOJAHOTO CEPEOBUIIA
[1], saxoro mepembaydanocs CTBOpeHHSI €(hEKTUBHOI JAEP)KaBHOT CUCTEMH 3amoOIraHHS
€KOJIOTTYHUM IIPABOMOPYIICHHSIM Ta YTBOPEHHS €IMHOTO 1THTETPOBAHOTO JIEPHKABHOTO
OpraHy MPUPOJOOXOPOHHOIO MOHITOPUHTY Ta Harisiay (kKoHTpotiro). Peanizaris
Konneniii mana 3milicHioBaTHCS Tpboma eTanamMu mpotsrom 2017-2020 pokis.
[Ipote, ctanom Ha kiHens 2020 poKy Takuii opraH Tak i He OyB CTBOPEHHIA.

VY OGaraTthox KpaiHax (QYHKIIIO €KOJOTTYHOTO KOHTPOJIO €()EKTUBHO BUKOHYE
€KOJIOT1YHa TMOMiIiA. AHai3 CBITOBOIO JOCBIIY JI03BOJISIE BHAUIMTH JIEKLIbKA
MOJIeJIel opraHi3allii €KOJOTTYHOT MOJIIIii.

3riIHO MepuIoi MOJENl — BOHA € CKJIaJ0BOI0 3arajibHOJIEPKABHOI MOJIENChKOI
cuctemMu 1 Bxoauth a0 cTpykrypu MBC. Tak (yHKIIOHYe €KkoJIOriuHa moJiLis B
Bpazumnii.

Hpyroro MO/JIEILITIO € MiMOPSIKYBaHHS €KOJIOTTYHO1 MO
MPUPOJIOOXOPOHHOMY BiIOMCTBY. Tak 1e mpairoe B [3paini, e Tak 3BaHa «3e€JeHa»

MOJIIIS HaAUIeHa MOBHOBAXXEHHSMH MPOBOJUTU PO3CIiyBaHHS, 3aTPUMYyBaTH Ta
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MPUTATATH O BIANOBIAATBHOCTI MPAaBOMOPYIIHUKIB. «3efieHa» momimis [3painto
3MIMCHIOE SIK CHCTEMATHW4HI IUIAHOBI TMEPEeBIPKM, TaK 1 CHeliajdbHI omeparii Mo
BUSIBJICHHIO CKHJIIB 3a0pyJHIOIOUYMX PEYOBHUH Yy BOAHI 00 €KTH, HEJErajibHUX
CMITT€3BANUI, MOPYIIEHb  E€KOJOTIYHOrO  3aKOHOJABCTBA  MPOMUCIOBUMHU
MIAIPUEMCTBAMU, PEArye Ha 3BE€pHEHHS TPOMa/ISH.

Tperss monenb — €KOJIOTIYHA TOJIIISA, MIANOPSAKOBaHA Bigpa3y KUIBKOM
MiHicTepcTBaM. [logiOHY Mozenb YCHIIIHO 3ampoBaJKeHO B Itanii, Ae eKoyioriyHa
noyiniss Mae Ha3By KomaHayBaHHS MIAPO3AUTIB  KapaOiHEpIB MO  JICOBOMY
roCcrloJIapCTBY, 3aXMCTy HABKOJUIIHBOTO CEPEIOBHINA Ta Aarporpo0BOILYOMY
3axucty. Bona nepebyBae y nignopsakyBanHi MiHictepcTBa o0oponu, MiHicTepcTBa
CLIBCHKOTO TOCTIOAapCcTBa Ta MIHICTEPCTBA HABKOJUIIIHLOTO CEPEIOBHIIIA.

YeTBepTa Mojenb nepeadayae MiANOPsAKYBaHHS €KOJIOTTYHOT MOl MicieBiit
Brnanl. Tak, y HLm—ropKy mija Ha3Bow JlemapramMeHT caHITapHOI MOJIIii BOHA
nepedyBae B CTPYKTYpl MYHIIUOATITETY 1 0 1l BiAAHHSA HAJEXUTh IIUPOKE KOJIO
MUTaHb, TIOB’S3aHUX 13 OXOPOHOIO JOBKLUISA, 30KpeMa CTiYHI BOJAHM, CMITTS,
yTUI3a1lis BiIXoA1B [2].

3ayBaxumo, 1o y CIIIA BUKOPUCTOBYIOTHCSI PI3HOMAHITHI MOJIEJ1 Ta BaplaHTH
3MIMCHEHHA €KOJIOTIYHOTO KOHTpoito. [Ipm 1bOMY 4YITKO MHPOCHIAKOBYETHCS
TEHJICHIIIS JI0 crelliani3ailii OpraHiB y raiysi IpupoI00XOpOoHHOT qisibHOCTI Tak, Ha
BeplnHi mipamigu — dDenepanbHe areHTCTBO 3 oxopoHu noBkiuuis (EPA) Tta iioro
perioHanbHl BIIJIUICHHS, J€¢ NEepeBipKaMu 3aliMarOThCs CIHeliaibHI 1HCIEKTOpU. B
ctpyktypi EPA npamtoe niapo3aut 3 po3ciigyBands exonoriynux 3nounHiB (CID) 31
IITATOM CHIAYMX, SIKI MAlOTh MPAaBO HOCUTH 30pOI0, 3aTPUMYBATH, apeliTOBYBATH,
oOIIIyKyBaTH, BUJIy4aTd TOKYMEHTH. Takoxk (yHKIII KOHTPOJIO 3a JOTPUMAHHSIM
€KOJIOTTYHOI'0 3aKOHOJJABCTBA BUKOHYIOTH TaKi MPABOOXOPOHHI OPTaHM SIK IMOJIIis,
MpoKypaTypa, geaepaibHe OHOpO po3CiilyBaHb Ta HOTO TEPUTOpPIaibHI MiIPO3ILIH.
Cnigui  OAPO3IUIM  Ha3BaHUX CHYXO MPOXOASATh PEryjasipHy HIATOTOBKY Ta
TPEHYBAaHHS 3 HABUUOK PO3CIIIYBaHHS €KOJIOIYHUX 37I04MHIB [3, c. 147-148].

Bapro 3a3HaumTH, 1m0 OpakTUKa ASUIBHOCTI mofinecekux ctpyktyp CILIA

CBIIUUTHh MpPO Te€, M0 KBaTi(pIKOBAHO BHUSBIATA Ta PO3CIIAYBaTH EKOJOTIUHI
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MPaBOMOPYILICHHS 3/aTHI JIMIIE CHeliadbHO MiTOTOBICHI KaApW, NPH LOMY HE
OOTsDKEH1 3aBAaHHSAMM TOMNEPEIKEHHS Ta OOpOoThOM 3 yciMa IHIIMMHU BUIAMHU
npasonopyieHs [4, c.145].

OTXxe, HEIOCTAaTHBO MPUMHATH SIKICHI 3aKOHH, HEOOX1THO 3pOOUTH Tak, 100
BOHU BUKOHYBAJUCh. | JTI€BUI €KOJOTTYHUNA KOHTPOJb — LI€ CaMe TOM MEXaHi3M, 10
MOXe 3a0e3MeUYUTH HEBIJBOPOTHICTh TMOKapaHHs. EKoJoriyHa mMOmilis 3MOXeE He
nuiie GpiKCyBaTH MPABOMOPYIIEHHS, aje ¥ BUaCHO iX MOMEpPe/KyBaTH, MOEAHYIOUH Y
KOMIIETEHI[li €IMHOTO0 OpraHy ITOBHOBA)XXEHHS IIOAO 3/IMCHEHHS, KOHTPOJIBHOI,
BUKOHABYOi, OXOPOHHOI, OMNEPATUBHO-PO3IIYKOBOi, KpPHUMIHAILHO-IIPOILIECYATBHOT
¢dynkiii. CTBOpEHHsS CHEI1ali30BaHOT €KOJOTTYHOI MOMIii 30UIBIIUTh KUIbKICTh
BUSIBJICHUX €KOJIOTTYHUX MPABOMOPYIIEHb Ta 3JI0YMHIB, MIABUIIUTH SAKICTh JOKA30BO1
0a3u sK y chopaBax Npo aAMIHICTPATHBHI €KOJIOTIYHI TPOCTYINKH, TaK 1 Yy

KpUMIHATBHUX TPOBAIKEHHSX.
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cmyoenmka 4 kypcy, epynu I1/]-171, opuouunozo gpaxynemeny
Hasuanvno-naykosozo incmumymy npaea i coyianbHux mexuHono2iu
Hayionanvnozo ynieepcumemy « Yepniciecoka noaimexmikay

M. Yepnizcis

Hayxoeuti kepignux. K.10.H., IOLEHT,
JOIEHT Kadeapu MpaBOOXOPOHHOT AISITBHOCTI
Ta 3arajibHoNpaBoBux auctuiuiid bepanik 1.B.

OPIEHTHUPH BI/IMEXYBAHHS NNEPEBAIIIEHHS BJIA/IHA 1
CJIYKBOBHX IOBHOBAKEHD (CT. 365 KK YKPATHHN) BIJI
3JJOBXKUBAHHS BJIAJIOIO ABO CJIYKBOBUM CTAHOBHIIEM
(CT. 364 KK YKPATHN)

3rinno c¢r1.19 Konctutyuii YkpaiHu opraHu JepKaBHOI BIagd Ta OpraHu
MICIIEBOTO CAaMOBPSAYBaHHS, 1X MOCAJ0B1 0COOM 3000B’s13aH1 JIATH JIMILIE HA MiJICTaB1
Ta B MeXaxX IOBHOBaXEHb Ta Yy cHocid, 1o mnependadennit KoHcTuTylieo Ta
3akoHaMu Ykpainu [1]. 3a cydyacHMX yMOB, KoJii BinOyBaeThcsi pedopMyBaHHS
OpraHiB JEp>KaBHOI'O YMNPABIIHHS, CY/IOBOi CUCTEMH Ta MPABOOXOPOHHUX OPraHiB,
0COOJIMBOTO 3HAYEHHSI HAOyBa€ MUTAHHS MOCUJICHHS aBTOPUTETY OpPraHiB Jep>KaBHOT
BIaJM, a OTXKe, 1 MPOTHIl 3JI04MHaM Yy cdepl ciy:k00Boi aisuibHOCTI. HaliOuabiu
PO3MOBCIO/KEHUMH Ta HEOE3MEUHHMU 3JIOYMHAMH I[1€1 KaTeropii € 370BKUBaHHS
BIIaJI0I0 a00 CIy’)kOOBUM CTAaHOBHILIEM Ta MEPEBUIIEHHSA BJIaau ab0 CIyKOOBUX
MMOBHOBAXKEHbD.

CycniuibHy HeOe3IeKy BUMHEHHS IIUX JIIHb CTAHOBUTH 1X PYWHIBHUN BIUIUB HA
pi3H1 cdepu XKUTTSA, NIAPUB aBTOPUTETY BIaAU B CYCHUILCTBI Ta €(PEKTHUBHOCTI
JepkaBHOTO ymnpaBiaiHHg. [Ipo mMomMpeHicTh TakOoro SBHINA CBIAYATh JIaHl
CTaTUCTUKH  TPAaBOOXOPOHHUX  OpraHiB, BIANMOBIIHO 10  SKOI  KUIBKICTh
3apeecTpoBaHUX (DAKTIB TUIBKH MEPEBUIIECHHS BJIaJid a00 CIIY>KOOBHUX MOBHOBAXKEHD,
HE3BaXKAIOUYM Ha IX HE3HauYHe 3MEHIIEHHS, W Hajall 3aJuIIa€ThCi JIOCUTh
BucokuM. Tak, y 2019  poui npaBooxopoHisiMH Oyio BusiieHo 14 820

MPaBONOPYIIEHb JaHOT KaTeropii, o cTad1IpHO MEeHIe HiX y onepeani 2017-2019
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pp- (y 2017-my — 14 997, y 2018 — 15 560 ta B 2019 — 16 586). B Tomy uucni y 2018
POIIl 3MEHIIMIIOCA W YUCIIO BUSABICHUX (DaKTIB MEPEBUIICHHS BJIaik a00 CIIYKOOBUX
noBHOBakeHb — 1 140 (y 2017-my — 1 336, y 2018 — 1 326, a y 2019 — 1 525), (paxTiB
ciyx060Boro niapodaenus — 5 583 (y 2017-my — 6 092, y 2018 — 7 160, a B 2019 — 6
477), cayx00Boi Henbanocti — 1 706 (y 2017-my — 1 755,y 2018 — 1 766, a B 2019 —
2 010) Ta BUSBIIEHHX BUIIAJIKIB OJIEp>KaHHS HempaBoMipHOi Buroau — 1 578 (y 2017-
My — 1 588,y 2018 — 1 535,a82019 -1 683) [2].

21 mororo 2014 poky BepxoBHa Panma Ykpainu npuiinsiia 3akoH Ne 746-VII
«IIpo BHecenHs 3MiH 10 KpuminansHoro ta KpumiHanbHOro mpoliecyaaibHOTO
KOJIEKCIB YKpaiHM MO0 IMIUIEMEHTAllli JI0 HAaI[lOHAJIBHOTO 3aKOHOJAaBCTBA
nosnoxenb cTatTi 19 Konsenuii OOH npotu kopymiii» [3].

I[um 3akoHOM, 30KpeMa, BHECEHO 3MiHH 70 cTaTTi 364 KpumiHaiabHOTO
kojekcy (mami KK), BiAMOBITHO 110 sKUX mepeadadaeTbcsl BIANOBIIATIBHICTH 3a
3JIOBKMBAHHS BJIafor0 a00 ClyKOOBUM CTaHOBHUIIEM, TOOTO YMHCHE, 3 METOIO
oJiepKaHHs Oyb-9KO1 HETPaAaBOMIPHOI BUTOJIU JIJIsl caMmoi ce0e uu 1HIoi (hi3uyHOoi a0
IOpUJIMYHOI 0COOM BUKOPUCTAHHS CIY>KOOBOIO 0OCO0O0I0 BIIaId YU CIYKO0BOTO
CTAaHOBHUIIIA BCYIEpEU IHTEpecaM CIyXOH, SIKIIO BOHO 3aBJaji0 ICTOTHOI IIKOJH
OXOPOHIOBAaHMM 3aKOHOM IIpaBaM, CBOOOJaM Ta 1HTEpecaM OKpeMHX IpoMajsH abo
Jep>KaBHUM YU TPOMAJICBKUM 1HTEpecaM, ado iHTepecaM IpUANYHUX 0Cci0. Takox 31
cT. 364 KK BuKIIIOYEHO YaCTUHY TPETIO, SIKOIO mependadanach BIAMOBIIAIBHICTh 3a
1ii, mependaveHi YaCTUHOIO MEpIIo abo APYroro I[i€i CTaTTi, SIKIO BOHM BUMHEHI
MpaliBHUKOM MPaBOOXOPOHHOTO OpPraHy, 3 OJHOYACHOI KPUMIHAI3alll€l0 YaCTUHU
Takux JAisiHb HOBOIO penakiiero cT. 365 KK B mexax mnepeBuilleHHs Biagu abo
CITy»KOOBUX MTOBHOBaXkeHb[4, c. 421].

BianoBiganpHICTh 3a MEpPEBUIIEHHS Blaau abo0 CIyKOOBHX MOBHOBaXXEHBb
nependauvena cr. 365 KK, 3riiHO 3 KOO MiJ MEPEBUILEHHIM PO3YyMIETHCS YMHUCHE
BUMHEHHS MPaIiBHUKOM MPABOOXOPOHHOI'O OpPraHy Jii, 110 SIBHO BUXOISTh 32 MEXI1
HaJJaHUX WOMY TMpaB YW MOBHOBAXKEHb, SKIIO BOHU 3aMOAISUIM ICTOTHY IIKOIY
OXOPOHIOBAHUM 3aKOHOM IIpaBaM Ta IHTEpecaM OKpPEMHUX I'poMajisiH abo Aep:KaBHUM

Yl TPOMAJICBKUM 1HTEpecaM, abo IHTepecaM MpUANYHHX 0ci0. 3aKoHOJIaBue
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dbopmynioBaHHs (OMUCAHHS) O3HAK CKIAAy 3JIOYMHY IMEpPEeBUIIECHHS BiIaau abo
CIIy>kO0BHX ITOBHOBa)K€Hb Ta BXXMBaHO1 y cT. 365 KK TepMiHOI0r1i BUKIIMKAE CYTTEBI
TPYAHOIII ITPY BU3HAYEHHI iX (03HAK) 3MICTY.

3araJIbHUMU KpUTEPISIMU BIAMEKYBAaHHS I[UX 3JIOYMHIB €: 00'€KT KpUMIHATBHO-
MPaBOBOi OXOPOHH — IMIpaBa, 3aXHUIIEHI 3aKOHOM, CBOOOJM Ta IHTEPECH OKPEMHUX
IPOMAJISIH, IEp>KaBH, CYCIUIbHUX 1HTEPECIB, IHTEPECIB IOPUIUUHUX OC10; HACTIAKU —
CyTT€BA IIKOJA 3aXWIIEHUX 3aKOHOM IpaB, CBOOOJ 1 THTEPECIB OKPEMHX I'POMAJISIH
a0o Jep:KaBHUX, TPOMAJICBKUX IHTEpECiB, ab0 IHTEpECiB IOPUAUYHUX OC10; Popma
BUHM — YMHUCHE (IICHXIYHE CTaBJIEHHS JI0 HACIIAKIB MOxe OyTu Hembane), cy0'ekT
crienianbHuil —ciyx00Ba ocoba. IlepeBuilieHHsT BIagu 1 CIIyKOOBUX NMOBHOBA)KEHb,
Ha qyMmKy ILIT. Anapymiko, € OMHUM 13 BUIB 3JI0BXKUBaHHSA BiIaJI010 [5, c. 15], To6TO
OCHOBHI CKJaJW 3704MHIB, mnependayeHi 4. 1 cr. 364 ta 4. 1 cr. 365 KK
00'€eKTUBHUMHU O3HAaKaMU Ta O3HAKAMU CYO'€KTa CIIBBIIHOCATBCA MDK COOOI0 SIK
3aranbauit (4. 1 cT. 364 KK) Tta cnemianeuuii (4. 1 ct. 365 KK).

OCHOBHI OpIEHTHPHU BIIMEKYBaHHS 3JI0BKMBaHHS BIAJ00 a00 Ciy>)kOOBUMH
MOBHOBAXKCHHSIMU BiJl TMEPEBUINECHHS BiIagud abo0 CiIy>KOOBUX MOBHOBaXKEHb Oyiu
chopmynboBaHi y 1. 5 moctanoBu Ilnenymy BepxoBHoro Cyny Bin 26 rpyans 2003
p-Ne 15 «IIpo cynoBy npakTuky B clipaBax IMpo MEPEBUILEHHS BiIaau abo CIyKO00BUX
MOBHOBa)XXEHb»[6]. 3BEpHYBILIM yBary CyzAiB Ha Te, 10 HEOOXIAHO BIIMEKOBYBATH
MIEPEBUILICHHS BiaJAu a00 CIIyKOOBUX MOBHOBAXXEHb BiJl 3JIOBKMBAHHS BIAJ0I0 a00
cinyx0oBuMm craHoBuileM, llnenym BepxoBHoro Cyny KoHCTaTyBaB, IO IpHU
3JI0BXKMBaHHI BJaJ0l0 a00 CIIy)KOOBHUM CTaHOBHILEM CIIy’kO0Ba 0co0a HE3aKOHHO,
BCyllepeuy IHTepecaM CIy>KOM BHKOPUCTOBYE HaJlaHl 1l 3aKOHOM TMpaBa 1
MOBHOBAXKCHHS, a TiJ] NMEPEBUIICHHSIM BIaau a0 CiIy)OOBUX MOBHOBAXEHb, 3a
Bu3HaueHHsM [Inenymy BepxoBHoro Cyny, Tpeba po3ymiTu: a) BUMHEHHS NI, AKi €
KOMITETEHL1€}0 BULIECTOSIIOL CIIy’)k00BOi OCOOM LBOrO BIAOMCTBA YM CIIYXOOBOI
0coOH 1HIIOTO BiIOMCTBA; 0) BUMHEHHS i, BAKOHAHHS IKUX JTO3BOJSETHCS TUIbKHU B
0coO0MMBHUX BUMAJKaxX ab0o 3 0COOIMBOrO J03BONY, a00 3 JAOJIEPKAHHSIM OCOOJIHUBOTO

MOPSIAKY, — 32 BIACYTHOCTI IIMX YMOB; B) BUMHEHHS OJHOOCOOOBO MAiH, K1 MOIJIN
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OyTH BYMHEH1 JIMIIE KOJIETiaJIbHO, T) BYMHEHHS /i, SKI HIXTO HE Mae€ IMpaBa
BUKOHYBAaTH a00 J103BOJISATH.

Otrxe, ananizyroun crarri KK, saxi mepegdavaroTh BIAMOBIAAIBHICTH 34
3JI0BXKMBAHHS BIaJ010 a00 CiIy>)kOOBUM CTaHOBUIIEM, & TaKOX MEPEBULIECHHS BIaJH
a00 cinyk00BHX MOBHOBaXX€Hb MPAI[IBHUKOM MPAaBOOXOPOHHOTO OpraHy, HEOOXIJTHO
3a3HAYUTH, 10 OCHOBHA BIIMIHHICTP MDK JaHUMHU CKJIaJaMud B TOMY, LI0 y pasi
3JIOB)KMBaHHS CIIY)KOOBHUM CTaHOBUUIIEM, CIy:KOOBELb Jl€ B MeEXaX CBO€I
KOMIETEHI[1i, BUKOHYE [ii, fKI BIH Ma€ MpPaBO BUKOHYBaTH, MepeOyBaroyum Ha
BIAMOBIAHIA TMOcCajl, a 3a MEpPEeBUILNECHHS BIaAUM 1 CIY)XOOBHUX IOBHOBAKEHb
XapaKTEPU3Y€EThCSl BUXOJAOM OcoOM 3a Mexi kommereHiii. KpiMm Toro, cy0’ekTom
MEPEBUILICHHS BIaAM 1 CIY:KOOBUX IOBHOBaXXeHb, BIANOBiIHO 10 cT.365 KK
VYkpaiHu, € MpaniBHUK MPAaBOOXOPOHHOTO OpraHy, a CyO €KTOM 3JI0BXKHBaHHS
BJIAJI00 YU CIY>KOOBUMHU NOBHOBAXEHHSIMH - CIIY>KO00B1 0COOM, BU3HAYEH1 Y IPUMITLI
1o ct. 364 KK Ykpainu.

Cknan 3nouuH, nependauenuid cr. 364 KK Bukiukae Oarato muTaHb Mpu
3aCTOCYBaHHI Ha MPAKTHUII, OCKUIBKH I HOpMa € 3arajbHOI0 MO BIIHOUIEHHIO 0
OLTBIIOCT] CKJIAAIB 3104MHIB, AK1I MICTATbCI B XVII OcobmuBoi yactmam KK
Vkpainu. Ha >xanp, Ha mpakTUOl i 10 HAIIOrO 4acy 3yCTPIYAalOThCA MOMWIKU Yy
kBamiikamii AisiHb 3a cT. 364 Ta cT. 365 KK VYkpainu, Tomy BUHUKAaE HEOOXIIHICTD Y

MOJAJIBIIOMY BCEOIYHOMY JOCIIKEHHI HUX KPUMIHAIBHUX IPABONOPYIIEHb.
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cmyoenmka 4 kypcy, epynu I1/]-171, opuouunozo gpaxynemeny
Hasuanvno-naykosozo incmumymy npaea i coyianbHux mexuHono2iu
Hayionanvnozo ynieepcumemy « Yepniciecoka noaimexmikay

M. Yepnizcis

Hayxoeuti kepignux. K.10.H., IOLEHT,
JOIEHT Kadeapu MpaBOOXOPOHHOT AISITBHOCTI
Ta 3arajibHoNpaBoBux auctuiuiid bepanik 1.B.

IPOBJIEMHI NIUTAHHS KBAJII®IKALIT TOPTIBJII JIIOJAbMHU

B ymoBax chOroJieHHs: OAHIEIO 13 HAUOLIBII aKTyalbHUX MPOOJIEM Cy4acHOTO
KpUMIHAJIBHOTO  MpaBa  SBISETHCA  NUTAHHA  KBamidikamii  KpUMIHAJIBHUX
MpaBOMOPYILIEHb, aJK€ BIJ TOYHOCTI KBamidikaiii 3aJeXuTh MNPU3HAYCHHS
MOKapaHHs BUHHUM ocoOaM. Came TOMy, Ha Hally IYMKY, OCOOJIMBO Ba)XJIMBO
MpoaHali3yBaTH  Jiesiki OpoOJEMHI  acleKkTH  KBaliikaiii  KpUMIHAJIBHOTO
npaBonopyiieHHs: «Toprieisg JOABMUY», OCKUIBKA HE3BaXXKAIOUM HA HEMIOJIaBHO
BHeceHl 3MiHU 110 cT. 149 KK VkpaiHu HHMHI 3anuinaerbcst Oe3iu JUCKYCIHHUX
MATaHb MOB’A3aHMUX 13 TOYHOIO KBami()iKaIl€r0 TOPTiBII JIFOJbMHU Ha MPAKTHUII, HABITh
nonpu Te, o HuHimHA peaakuis cT. 149 KK VYkpainu sBisieTbCs OJHIEIO 13
HaWOUIbII JTOCKOHAIMX KPUMIHAJIBHO-MIPABOBUX HOPM B ICTOpIi BITYU3HSHOIO
KPUMIHAJIBHOTO 3aKOHOJABCTBA CTOCOBHO PEryJIOBaHHS MUTAaHHS KPUMIHAJIBHOT
BIIMOBIAIBHOCTI 3a TOPTIBIIO JIOABMH, BOHAa MICTHUTh TII€BHI HEIOJIKH, SKI
MPU3BOJSATH 10 MPOOJIEM Yy MPaBO3aCTOCOBHIN MISNIBHOCTI MiJl 4ac KBajiikaiii i
BUHHUX 0C10 Y BUMHEHH1 TOpriBii aoasmu [1, c. 21].

Ha nam mormsa, Ha ChOTOJHI OJHIEIO 13 HAWOLIBIIMX MPOOJEM B CIIIAUiM Ta
CYIOBIA TMpaKTHUIl N1 dYac Keajipikamii 3J0YMHY BHCTYNA€E HE OJHOCTaliHE
PO3YMIHHSI TE€PMIHY «TOPTiBIs JroAbMu». lle 3yMOBI€HO THM, IO MOJOKEHHS
BITUM3HSHOIO 3aKOHOJABCTBA HE MICTSATh YITKOTO PO3YMIHHS TEPMIHY «TOPTIBIIS
moapMuy. Ik Hamu Bxke Oyno BuzHaueHo, cT. 149 KK Vkpainu Ta ct. 1 3akony
VYkpainn «IIpo mpoTuAio TOPTiBil JIOJBMU» MICTATh Pi3HI BU3HAYEHHSI TEPMIHY

«TOPTIBJIS JTIOJIEMUY.
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B cBoto uepry B ciiauiil Ta CyAOBIil MpakTULIl Ta HAYKOBUX JOCHIIKEHHSIX B
JaHIA Taly3l, MOHATTS TOPTIBJI1 JIIOJABMU OTOTOXHIOETHCS SIK MPABUIIO 3 KYMIBIIEHO-
MpOJaXKeM JIOJMHU K ToBapy [2, c. 25]. 3ayBaxkumo, 10 ISl OPUKIAAY CHiA
3a3HauuTH, 110 JKOBTHEBUHN pailoHHMU cya M. [IHiMponeTpoBChbka B BUPOKY Bia 21
motoro 2013 p. 3a3HauuB, 1O MiJICYJHA Majla YMHUCEN HAa «TOPTIBIIO JIIOABMU YU
HIIIY HE3aKOHHY YI'0Jly CTOCOBHO JIFOMHU, a caMe BepOYBaHHS 3 METOIO CEKCYaIIbHO1
eKCIUTyaramnii, Jisula B crHocid oOMaHy 1 BHUKOPHCTaHHS Ypas3JIMBOIO CTaHY
HEMOBHOJITHBO». [IpM 1bOMY OKpeml CKJIaaud 3JI0YMHY 3BOASATHCA CYIOM JO
y3arajJlbHEHOr0 TMOHATTSA «TOPTIBISA JIIOABMU», L0 HPHU3BOAUTH JI0 HETOYHOIO
PO3YMIHHSI CyT1 TOPTiBJI1 JTIOJIbMH.

Kpim TOro, HeoOXigHO 3a3HAYUTH, IO IHKOJM BITYM3HSIHI CYAHU
BUKOPHUCTOBYIOTh TEPMIH «TOPTiBJISL JIOABMU» HE SAK (QOopMy KpPUMIHAIBHOTO
MPaBOMOPYILEHHS, IPO 110 OYJI0 3a3HAYEHO B MOMEPEIHBOMY PO3ALI1 JOCIIKEHHS, a
K y3araJibHIOIOYE MOHSATTSA Ta BU3HAYEHHS BHUAY 3JIOYMHHOI ALSUIBHOCTI. Takoro
BUCHOBKY IIAIMOB ['nyXxiBChkHil MichkpailoHHUM cyn Cymcbkoi oOsacti Bim 27
rpyaast 2017 poky, sSKuid B CBOEMY BHPOKY 3a3HauMB, IO BYMHEHHS TOPTIBII
JIOJIbMH, B TOMY YHCI1 ¥ BepOyBaHHS 1 EPEMILIEHHS OCOOU 13 METOI0 CEKCYaIbHOI
eKCIUTyaTalii 3 BUKOPUCTAHHSIM OOMaHy Ta Ypas3JIMBOTO CTaHy, MOBTOPHO Ta 3a
MONEPEAHHOI0 3MOBOIO TPYMHOI0 0ci0 — 0e3 3a3HavyeHHs >KOJIHOiI OOCTaBUHU, sika Ou
BKa3zyBaJla Ha KyMIBIIO-MpoAax (mepeaady) MOTepriioi 0coOM 4 OTpUMAaHHS 3a 1€
KomTiB [2, c. 25-26]. ToOGTo, (hakTHYHO, MOXKEMO KOHCTAaTyBaTH, IO B JAHOMY
BUIIAJKY CYJI B3arajii He OIepyBaB KaTErOpPI€I0 «TOPTIBIS JOAbMMI.

Takox Ha TpakTULl JOBOJI 4YacTo OyBalOTh CHUTYyalli, KOJIM KpHUMIHAJIbHE
npaBonopymeHHs «Toprieis JOAbMU» BITUM3HSIHI Cy[IU BHU3HAYAIOTh SIK KYITIBIIO-
MpOJaXX JIOJUHU B UUBUILHO-TIPABOBOMY 3HA4Y€HHI W (DAKTUYHO 3aCTOCOBYIOTH
[MBUILHO-TIPABOBUN aHAJi3 MPaBOYMHY KYMIBII-MPOAAXKY N0 IUX KPUMIHATBHUX
IIPaBOBIJHOCHH, BKAa3ylOUM Ha HAsABHICTh ICTOTHUX YMOB W 3000B’s3aHb, SKi
BHUCTYIMAIOTh BU3HAYAJIbHUMHU B LHUBLUILHO-MIPABOBHX BimHOcUHaX. [ligTBepKeHHAM
1IbOMY BHUCTYyMNae BUpPOK JlapHunbkoro paitonHoro cyn micta Kuesa Bim 07 uepBHs

2016 poky, B SIKOMY CyHI BKa3ye, 110 TOPTiBIs JIOJbMH IMOJSTa€ B 3A1MCHEHHI
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CTOCOBHO MOTEPIIOi OCOOM Yroau KYMIBII-IPOJaxy, B fAKIA moTeprijia ocola
BUCTYTIAE SIK MPEMET 1€l yroau (ToBap). ToOTo, 11e Taka yroja, 3a sikor 0JlHa 0coda
(mponaBelp) mepenae JMIOAUHY y (DakTUUHE BOJIOAIHHA Ta PO3MOPSKEHHS 1HIIOT
ocoOu (MOKyTIIs), 32 IEBHY TpolioBy BuHaropoay. [Ipu mpomy, cyq Haromioirye Ha
TOMY, 110 yrojla Moxke OyTu BHKJIaJ€Ha SK MUCbMOBO, TaK 1 B ycHiil ¢opmi. [lpu
bOMY, TaKOX MpOoJaBellb JIOAUHU (TOBapy) Oepe Ha ceOe 3000B’s13aHHS MepeaaTH
JIOJMHY MOKYIILIO, a MOKYIELb 30008’ I3y€ThCS 3aIJIATUTH 3a Le [2, ¢. 26].

B KOHTEKCTI BKa3aHOrO AOIUIHHO HABECTH ITOJOXKCHHS CT. 656 LluBimbHOTO
Kojekcy Ykpainu (nami — LK Ykpainu), BIANOBIIHO 10 SIKOT 32 IOTOBOPOM KYITiBIi-
MPOJIaKy OJHAa CTOpoHa (MpojaBellb) nepeaae abo 3000B’A3yE€ThCS MepelaThd MAaHO
(TOBap) y BIACHICTh APYTid CTOPOHI (MMOKYMIIEB1), @ B CBOIO Yepry, MOKyMNelb MaiiHa
(ToBapy) npuiiMae abo 3k 3000B’SI3y€ThCA MPUUHATA MalHO (TOBap) Ta CIUIATUTH 3a
HBOTr0 MeBHY rpomoBy cymy [3]. Tomy, moromxyemocs i3 IOCHIIHHKaMH, IO
3aCTOCYBAHHS AHAJIOTTYHUX TMOJIOKEHb 3 [UBUIBHUM 3aKOHOJABCTBOM IpHU
kBadiQikaiii TOPriBii JIOJbMH HE Ma€ *OJAHOTO BITHOIIEHHS, OCKUIbKM HE YMOBH
TaKoro JOTOBOPY MaloTh BHU3HAYaJIbHE 3HAUYEHHS, a caMme MisiHHS — (dakT nepenadi
JIOJWHU, HE3aJCKHO Bl BHUHUKHEHHS IHIIUX IIMBUILHO-TIPABOBUX UM IHIIHX
3000B’s13aHb, XapaKTEPHUX JOTOBOPY KYHIBII-MPOAAXY, TAKUX SIK I1HA, HASBHICTb U
dbopma orutaTH 3a nepenavy JOAUHU [2, ¢. 26].

Takum uYrHOM, B 3B’S3KYy 3 BHIIE3a3HAYEHUM, BBAXXAaEMO 3a JIOLLUIbHE
3aKpIUTH B 3aKOHOJIABCTBI €JMHE BH3HAUCHHSI TOPTiBJl JIOJIbMU Ta MNPUBECTU Y
BianoBiaHicTh monoxkeHHss KK Vkpainum Ta 3akony VYkpainu «lIpo mnpotuiiro
TOPTiBJI1 JIOABMHY», 100 HEe Oyno mpobiem mijg yac kBamiikaiii BiAMOBITHUX
KpUMIHAIBHUX MPOTUIIPaBHUX NisiHE. Came TOMY, Ha Halll morfisil Oyyino O TOUUIBHO B
[Mpumitui go ct. 149 KK VYkpainu 3akpinuTvi BU3HAYEHHS TOPTIBII JIIOABMU 1 caMme
HUM OmepyBaTU. A B CBOIO uepry, TOprieis jwoasMu, B 4. 1 cr. 149 KK Vkpainu
MOBMHHA BUCTYIATH HE SIK MOHATTS TOPTiBJI JIOABMHU, a K (hOpMa I[bOTO 3JIOYNHHOTO

JISTHHS.
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Bopooeii P.C.

cmyoenm 4 kypcy epynu I1/]-171,1opuouunozo ¢axynomemy
Haguanvno-nayxoeoeo incmumymy npasa ma coyianbHux mexHonozit
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M. Yepnicie

Haykosuu kepiénuk: K.¥0.H, JOIEHT,
JOIEHT Kadeapu MpaBOOXOPOHHOT AISITBHOCTI
Ta 3araJibHONpPaBoBUX aAuciuiuiin Mapymak H.B.

OCOBJIMBOCTI MIZKHAPOJHOTI'O ITPABOBOI'O
CHIBPOBITHUIITBA YKPATHH Y BOPOTHEI 3 KOPYIILIEIO TA
3JIOYUHHICTIO

OnHi€ro 3 TOJIOBHUX CKJIaJ0BUX YacTUH (OpPMYBaHHS Ta peaiizailii eeKTUBHOI
npotuaii  kopymuii B YKpaiHi € CKOOpJMHOBAHE MIDKHApOJHE IpPaBOBE
CHIBPOOITHULTBO y OOpOTHOl 3 KOPYIIIEI0, YiTKa B3a€EMOJIS JepKaB Ha
pErioHaJbHOMY Ta MDKHApOJHOMY pIBHSX, y4acTb Yy 3axoJax OOpoTbOM 3 LM
CyCHUIBHO HEraTUBHHUM collialbHUM sBuUleM, 3anpoBamkenux OOH, Panoro
€ppornu, InTepnonom, MikHapoaHuM BamOTHUM GoHI0M, CBITOBUM OaHKOM,
BcecBiTHbot0 oprasizaiiero Toprieiai, OpraHizali€l0 aMepUKaHCHKUX JEpKasB,
Opranizailiet0 €KOHOMIYHOTO  CHIBPOOITHUIITBA Ta PO3BUTKY Ta IHIIUMHU
MDKHApOAHUMU IHCTUTYIIsAMH [1, c. 174; 2, c. 28].

OcoOnMBOCTSIM ~ MDKHApOJHOTO  CHIBpOOITHUIITBA  YKpainu y  cdepi
3anoOiranHs 1 npotuAali kopymnuii mpucBsiyeHud p. XII 3akony VYkpainu «Ilpo
3anoOiranHs kopymuii» [3]. 3okpema, BiNoBiAHO A0 cT. 70 3a3HAYEHOTrO 3aKOHY
BU3HAYEHO, 10 YKpaiHa, BIAMOBIIHO /10 YKJIAJEHUX HEH MIKHAPOJIHUX JIOTOBOPIB,
3M1MCHIOE CHIBpOOITHULTBO y cdepl 3amobiranHs Ta MOPOTHAIT KOpymuii 3
1HO3EeMHUMU Jiep>KaBaMM, MIXKHAPOJHUMH OpraHi3alisiMH, siki 3A1HCHIOIOTh 3aX0/I1 B
mi chepi. MikHapoaHa TMpaBoBa JOMOMOTa Ta IHIN BHAX MIDKHAPOIHOTO
CIIBPOOITHUIITBA Y CIIpaBaX MPO KOPYIIIHHI MPaBOMOPYIICHHS 31MCHIOIOTHCS
KOMIETEHTHUMHM OpraHaMu BIAMOBIIHO JO 3aKOHOJABCTBA Ta MIDKHAPOIHUX

JIOTOBOPIB, 3ro/ly Ha 000B'SI3KOBICTH SIKUX HaJlaHO BepxoBHor Panoro Ykpainu.
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Takox, 3riiHO 3. CT. 73 3rajjlaHoOTO 3aKOHY, YKpaiHa 3[1MCHIOE 3aX0Au LIO0A0
MOBEPHEHHSI B JIepaBy KOIITIB Ta IHIIOTO MaifHa, OJIEp>KaHMX BHACHIIOK
KOPYHOIIMHUX MPaBOMOPYIIEHb, 1 PO3MOPSIKAETHCA UMM KOIITAMU Ta IHIIHUM
MailHOM BIAMOBIAHO 1O 3aKOHOJABCTBA Ta MDKHAPOJIHHUX JOTOBOPIB, 3roay Ha
00O0B'SI3KOBICTH SIKUX HaJlaHO BepxoBHoro Panoro Ykpainu.

JUis  nmpoBeleHH e(peKTUBHOI OOpOTHOM 3 KOPYMIIEI YXBaTIOKOTHCS
MDKHApOJHI aHTUKOPYMIIMHI aKTH, 3a JOMOMOTOI0 SIKUX JEpKaBU HaMararoTbCs
CKOOPJMHYBATU KPUMIHAII3AI1I0 KOPYMIIHHUX JISIHb 1 BCTAHOBUTHU €IMHI CTAHIAPTH
060poTHOM 3 Kopymii€eto [4, c. 455], BUKOPUCTaHHS SIKUX Ha HAI[IOHAJLHOMY pPIBHI1
cpusituMe (HOpPMYBaHHIO YHIPIKOBAHHUX MIAXOAIB A0 3a0e3MeyeHHs MNpPOTUMil
KOpYMIIii.

MiKHapoAHI KOHBEHIII - €JIUHI IOPUIUYHO OOOB’S3KOB1 yHIBEpCalbHI1
JOKYMEHTU 3 mpoTuiii kopymuii [5, c. 42]. I came 000B’sA3KOBHII XapakTep ix
MOJIOKEHb POOJISITH 1X YHIKaJIbHUM IHCTPYMEHTOM JJIS PO3POOJICHHS KOMILIEKCHUX
3aX01B 10A0 0OpOTHOU 3 KOPYHIIHHUMU AIsTHHAMU [6, c. 174].

MixHapoaH1 opraHizailii po3risgaloTh MOHATTS «KOPYMIliS» SIK COliajibHE
ABMILE, KOJM JepXaBHI a0o 1HIII OCOOM, YHNOBHOBa)XEHI BUKOHYBAaTH JEpKaBHI
(YynpaBiiHCBKi, BJIaJAHO-pO3NOPsAaYl) (GYHKI[IH, BUKOPHUCTOBYIOTH CBO€ CIyKOOBE
CTaHOBHUIIE, CTATYC 1 ABTOPUTET B KOPUCITUBUX IUISIX YU B KOPIOPATUBHUX 1HTEpECAX
[2,c. 11].

OpHuM 13 mepmux MDKHaApOAHUX JOKYMEHTIB, SIKUM 3aCYIKYIOThCSl BC1 BUJIH
KOpYMIli, BKIIOYAIO4YM XaOapHULTBO, € yxBajeHa 15 rpynus 1975 p. Peszomronis
I'enepanbHoi Acambiiei OOH 3514 «3axoau mpoTu KOpyIiii, sika MPaKTUKYEThCS
TpaHCHAI[IOHAILHUMU W IHIIUMHM KOPHOPAIISIMU, iX MOCEpEeIHMKaMH Ta IHIINMU
MPUYETHUMHU 0 I[OTO CTOPOHAMMY. 3a3HAYEHUU JOKYMEHT 3aKJIHUKA€ YPSIU BCIX
KpaiH BXXUTH Ha HAllIOHAJIbHOMY PIBHI BCiX HEOOXIIHUX 3aXOMA1B JUIs 3aM00IraHHs Ta
NpOTHUIIT KOPYMIIii, IKIi BOHU BBaXXKaTUMYTh JOIUILHUMHM, BKIIOUAIOYM 3aKOHO/ABY1
[7,c. 21].

[lomo 3amobiraHHs 3J0YMHHOCTI, TO TEHAEHIII CY4YacHOI 3JI0YMHHOCTI

3YMOBIIIOIOTh HEOOXIHICTh CTBOPEHHSI €()EKTUBHUX MDKHAPOJAHUX MEXaHI3MIB
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OUIBII TICHOI CHIBOpAIll MK JepKaBaMH y O0poThO1 3 HEt0. AHaI3 IIUX TEHJEHIIH 1
yKJIaJeHuX B Iii cdepi AOroBOpiB CBIAYWTH, IO B JIaHWM dYac MIDKHApOIHE
CIIBPOOITHUILITBO B OOPOTHO1 31 3MIOUMHHICTIO IPEACTABIISIE COOOI0 CKIIAIHE CUCTEMHE
SBUIIIE, 3MICT SIKOTO, TIOPSI/T 3 THIITUM, CKJIAJal0Th Y3rOKeH1 MK JepKaBaMH 3aX01
3 HaJaHHA JOMOMOTM B PO3CIiAYyBaHHI KpPUMIHAIbHUX CHOpaB Ta 3A1MCHEHHI
KPUMIHAJIBHOTO TEPECHilyBaHHA Ta PO3CHIAyBaHHS MDKHAPOJHUX 3JIOUYHMHIB,
3IACHEHHS] KPUMIHAIBHOTO MEepeCcIiAyBaHHs 1 TOKapaHHs 0Cc10, BAHHUX Y iX CKOEHHI,
3a0e3eueHHs] BUKOHAHHS KPUMIHAJIBLHUX MTOKAPaHb.

MixHapogHe  CHIiBpOOITHHUIITBO Yy  cdepi  KPpUMIHAIBHOTO  MPOIECY
(CyI0YMHCTBA) - 1€ 3/1iCHIOBaHA OPTaHOM JI3HAHHS, CJIIIYUM, TPOKYPOPOM 1 CYIOM
BIIMOBIZIHO JI0 BHUMOT 3aKOHOJABCTBA, IO PETYNIOE€ KPUMIHAIBHE CYAOUYMHCTBO,
y3rojJkeéHa 3 KOMIIETEHTHMMM OpraHaMM Ta IO0CaJOBUMH 0CO0aMU 1HO3EMHHUX
JepKaB, a TaKOXX MIXKHAPOJAHUMHU OpTaHi3alisiMU [iSUTBHICTH 3 OTPUMAHHS Ta
HaJIJaHHS. JOTIOMOTHM B JOCYJIOBOMY CIIJICTBI 1 CYJOBOMY pO3IJISfl, a TaKOX Yy
3aCTOCYBaHHI IHIIUX 3aXOJ(iB, HEOOXITHUX JJIsi MPaBUIBHOIO BHUPIIICHHS
KpUMIHAJIBHUX CIIPaB.

3BIZICM BUIUIMBAE, 110 MiJi MPABOOXOPOHHUMH CTPYKTypamu IHIIMX KpaiH, 3
SAKAMH B3a€EMOJIIOTH IPABOOXOPOHHI OpraHu YKpaiHW, HEOOXITHO PO3YyMITH HE
TUIBKU BIIMOBIAHI MIHICTEPCTBA BHYTPIIIHIX CIIpaB OKpPEeMUX JAEp:kKaB, a W B3arail
BCIO MDKHAPOJAHY CUCTEMY CyO’€KTIB OOPOTHOU 31 3IIOYMHHICTIO.

OcobOnuBe Miclle y B3aemMoali 100 OOpOTbOM 31 3JIOYMHHICTIO Ha
IJI00AJIBHOMY, YHIBEPCAIBHOMY Ta MDKYPSAJOBOMY PIBHSAX IOCIIA€E MIKHApOJHA
opraHizanis KpuMiHanbHO1 nominii — I[uTepnon. KpiMm 115010, 3 MeTOI peanizaiii
B3aeMOJIi 100 OOpoTbOM 31 3JIIOYMHHICTIO y Mexkax E€BponeichbKoro
CoiBroBapuctBa y 1992 pomi ctBopeHo lleHTpanbHe areHTCTBO KpPUMIHAJIBHOT
nouinii — €Bponoi. Takox y 6epe3ni 2002 poui B ['aazi po3noyaB cBOO AISIbHICTh
€pporoct. Jlo ckimanmy €BpOIOCTY BXOISATh NPEACTaBHUKU JepkaB-uiieHiB €C.
["'onoBHUMM 3aBJaHHAMHU BU3HAUYE€HO KOOPMHAIIIIO TISUIBHOCTI OpraHiB HAI[IOHAIBHOT
BIIaJIM, BIAMOBIAAIBHUX 3a PO3CIIyBaHHS 3JI0OYMHIB; CIPUSHHS CIPOIICHHIO

MpOIIeAYPU B3a€EMHOI IOPUIUYHOI AomoMoru. JisnbHIiCTE €BpOIOCTY MependayeHo
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OB’ A3yBaTH 3 BUMAJKaMH, KOJM B PO3CIilyBaHHI OEpyTh y4acTb JIEKUIbKa JEPKaB,
ajie BIH MOK€ 3aiMaTHCSl TaKOX CHpaBaMH, KOTP1 CTOCYIOThCS JIMIIE OAHIET 3 KpaiH
€C, a Takox Tperix kpaiH. Jlo kommneTeHIii €BpOIOCTY BiAHECEHO BCl 3JI0YMHH,
3a3HaveH1 B KonBeHIlii mpo €Bpomos, a TakoX KOMIT IOTEPH1 3JT0YMHU, BIIMHUBAHHS
rpouiei, 3JI0Y4MHU MPOTH HABKOJMIIHLOTO CEPEOBHUINA, IIAXPaCTBO Ta KOPYIMIIIIO
[8, c. 176].

Kpim Toro, ciiBpoOITHUIITBO €BPONENUCHKUX KpaiH y OOPOTHO1 31 3MTOUMHHICTIO
1 3IMCHEHHI MPaBOCY/Js, 3 IKUMHU Belie CIIBPOOITHUIITBO YKpaiHa, BiIOYBAa€ThCS B
Mexkax lllenrencrkux npaBui, siki ckiagatThes 3 [llenrencbkoi yroau ta Konseniii,
a TaKoX ycix nmocraHoB Bukonkomy IlleHrencrpkoi rpymnu.

OTxe, MDKHapOJAHE CHIBpOOITHUITBO Yy cdepl 3amobiranHs 1 MOPOTUIIL
KOpyHIlli — 11e 0araToCTOPOHHS AISUIBHICTH YCiX CYO’€KTIB y pI3HUX ii mposBax —
r00aabHOMY, YHIBEpCAIBHOMY, UUIBOBOMY, JEP:KaBHOMY, BIJIOMYOMY TOIIIO.
B3aeMois mpaBOOXOPOHHUX OpraHiB YKpaiHU 3 MPaBOOXOPOHHHMHU CTPYKTypamu
€Bpomnu, HIIKUX KpaiH CBITY Ta MDKHApOJAHUX OpraHizaiiii € eJeMEHTOM IbOro
B3a€MOIIOB’SI3aHOTO Ta B3a€EMOJIONOBHIOIOUOro siBUIlla. B3aemonis gomomarae
pO3B’SI3yBaTU CTpATEriuHi 3aBJaHHs 3amno0iraHHs 3J0YMHHOCTI, OOpOTHOM 3
MDKHApOJAHOK  3JIOYMHHICTIO Ta CHIBOpali 3 IHIIMMU  [PAaBOOXOPOHHUMU

dhopMmarisiMu, iepesi SKUMU BU3HAY€HO TOTOXKHI ITLI.
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I'ymencbkuii O.A.

20JI06HULL CYOO0BULL eKcnepm

YepHhizciscbko2o 8i00inenHs

Kuiscvkoeo naykoso-o0ocniono2o incmumymy
cyooeux excnepmusz MFIO Ykpainu

M. Yepnizcie

BUKOPUCTAHHS CIEIIAJIBHUX 3HAHb Y IPABOOXOPOHHIN
AIAJBHOCTI

[IpaBOBY OCHOBY CymOBOi €KCHEPTHOI MIISTILHOCTI B YKpaiHi CTaHOBIISATH
Kpuminaneuuii mnponecyanpHuili  koaexkc Ta Koxaekc mpo  aaMmiHICTpaTHBHI
npasonopymenHd. BignosigHo no Bumor KIIK ekcneprom y cymoBomy mporeci
Moxe 0yTu Oyab-sika oco0a, sKa BOJOJII€ CIelialbHUMU 3HAHHSIMU.

Y BenukoMy TIIyMayHOMY CJIOBHHUKY Cy4acHOI YKpPaiHCbKOI MOBU 3HAaHHSA — 1€
0013HAHICTh Yy YOMY-HEOyab, HAsBHICTh BIJOMOCTEH TMpPO KOTO-, II0-HEOY b,
CYKYNHICTb BIAOMOCTEH 3 fAKOI-HEOyAb Taily3l, HaOyTUX B MpOLEC] HAaBYaHHS,
TOCHIJKeHHsT 1 T. 1H. [1, c.469]. B memaroriii TepMiHOM «3HAHHS» MO3HAYAIOTh
MNPOAYKT TMI3HAHHS JIOJAbMHU TMPEAMETIB 1 SIBUI AIMCHOCTI, 3aKOHIB MOPUPOIU 1
cycniuibeTBa [5, ¢.118]. ¥V TiiymMauyHOMY CIOBHHMKY YKPaiHCBKOT MOBHU «CIIE€LIAJIbHUI
BU3HAYAETbCA AK NPHU3HAYEHUN BUKIIOYHO JJII KOro, 4YOro-HeOyib; SKHl Mae
ocobimBe mpuzHaueHHs, [1, c.1168]. ToOTo, crmemianbHi 3HAHHS — II€ 3HAHHSA
CHELIaIbHOTO MPU3HAYECHHS.

[IpaBuibHE PO3yMiHHS CHIELIAIbHUX 3HAHb — 1I€ Ba)XKJIMBA YMOBA 3aCTOCYBAHHS
iX B yCIX HEOOXIJTHMX BHUMAJKax, 110 3yMOBJEHI NOTPeOOI cyaouuHCTBA. [IOHATTS
«CTIeLiaJIbH1 3HAHHS» 1 HOTO HAYKOBE TIYMAueHHs JOCUTh JOKJIAJHO JOCIIIKEHO Y
Mpansgx HAYKOBIIB 3 KPUMIHAICTUKU Ta KPUMIHAILHOTO Tiporiecy. OJHUM 3 MEepIIux
1€ HOHATTS MiJ KyTOM 30pYy LIOJ0 MOJKJIMBOCTEH BUKOPUCTaHHS iX B 1HTEpecax
Cylo4yuHCTBa AOKIanaHo po3risHyB O.0O. EiicmaH, SKMM 3BEpHY yBary Ha Te, LIO
CrieliajibH1 3HaHHA — 11€ 3HaHHS HE 3arajibHOBIJIOMI 1 3arajbHOAOCTYIIHI, a Ti, SKUMHU

BOJIOZ1€ 0OMEXKEHE KOJIO CIeriaicTiB [6, ¢.91].
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3 TOro 4acy BHUCJIOBJIEHO YHMMAajlO TOYOK 30py 1 3alMpOIMOHOBAHO YHMAJO
BU3HAueHb cnenianbuux 3HaHb. €.I1 [menkom Ta A.O. TomopkoBuM cremiajibH1
3HAHHS BU3HAuY€HI K CYKYNHICTh 3HAHb, HABUYOK 1 YMIHb y INEBHIN Tajly3l HaykKH
(kpiM TIpaBOBOI), TEXHIKH, MHUCTELTBA abO pemecen, siki HaOyTI B pe3yibTari
CHeliaJbHOI MIATOTOBKM YW MNPOQECIHHOro JOCBIAY, IO 3aCTOCOBYIOTHCS IS
pO3CHiayBaHHS  3JI0YMHIB, TMPOBEACHHS  ONEpPAaTUBHUX  3aXOMAiB, BUKOHAHHS
CrielialibHUX JOCIIIKEHb 1 CyA0BUX ekcreptus [4, c.472].

Binomuit yuenuii 1 npaktuk B.I'. ['oHyapeHko migKpeciioBaB, IO MO-TEpIIe,
CIIJI YITKO BIIMEXKOBYBaTH B (DYHKLIOHAJBHOMY CEHCI CHeliaJdbHI 3HAHHSA, SK
pe3yabTat npodeciitHol MIATOTOBKU 1 MEBHY CHElialli30BaHy OCBIYEHICTh OKPEMHUX
J0JIeH, BiJ mependadueHuX NpolecyalbHUMHU 3aKOHAMHU CHEIIaJbHUX 3HaHb, SKI,
Malpud 3a CBOIM 3MICTOM TIOBHY TOTOXHICTh 3 MEpUIMMH, MOXYTh
BUKOPHCTOBYBAaTHUCh Y TOUYHO BCTAHOBIICHHX 3aKOHOM (hopmax 1 mexax. [lo-npyre, B
npollecyaibHe BU3HAYEHHS CHEIIaIbHUX 3HaHb OOOB’SI3KOBO MOBHHHO BKIIOYATHUCH
3arajJlbHOHayKOBE iX TIOHSATTS SK HEOJAMIHHA 3MICTOBA OCHOBA MOHSATTS
MPOIIECYaIbHOTO, @ OCTAHHE MMOBUHHO BU3HAYATH JIMIIE MEXi 1 popMHu 0COOIUBOTO
BUKOPHUCTAHHS LIUX 3HaHb B CYJOYMHCTBI Ta HOPHUANYHO 3HAUYIII HACIIJKU TaKOTrO
BUKOPHUCTaHHS. 3pOoOMBIIM 11 3arajibHi 3ayBaxkeHHs, B.I'. [oHyapeHko mnporonye
Take BHU3HAYEHHS B KOHTEKCTI KPUMIHAIBHO-MPOIECYATLHOTO 3aKOHOJABCTBA.
CreuianbHUMHM 3HAHHSMU B KPUMIHAJbHOMY CYAOYMHCTBI € 3HAHHA 1 HABUYKH,
oJiepKaHi B pe3ysbTari ()axoBOi OCBITH Ta/ab0 MPAKTUYHOI AISUIBHOCTI B OyIb-sIKii
rajqy3l HaykKu, TEXHIKH, MHUCTelNTBa abo pemecna, sKi BUKOPUCTOBYIOTHCS
BU3HAYEHUMH 3aKOHOM YYaCHUKAMHU MPOIIECY B MeEXaxX HaJaHUX KOXXHOMY 3 HHUX
MMOBHOBAXKEHB JJIsI BUPIIIECHHS 32 MEBHOIO MPOLEAYPOI0 MpolieCyalbHUX 3aBllaHb [2,
c.24].

CnymHi AyMKA 3 IOTO TPHUBOJY BHUCIOBIIOE BITYM3HSHUN HAyKOBEIlb
[.LB.T'opa, sika Bka3zye Ha Te, L0 MOHATTS «CIELIaJibHI 3HAHHS» € Taly3€BUM
opuaruuHuM. HeoOXiHICTh MOro BBEJIEHHS 3yMOBIICHA JISUIBHICTIO FOPUCAUKIIIHUX
OprafHiB 3 METOIO0 BHUPIIICHHS 3aBAaHb, IO MEpPe] HUMHU CTaBIATHCA. OCOOMMBUMU

O3HaKaMH, IO XapaKTEpPU3YIOTh CIeliajdbHI 3HAHHS, € Taki: I[i 3HaHHA HE €
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3arajibHOBIIOMUMHU, 3araJiIbHOJOCTYITHUMH Ta OJMHUYHUMU;, BOHU HaOYyBarOThCS
0cO00I0 B TMpOIECI TEOPETUYHOI Ta NPAKTUYHOI MIATOTOBKU JO KOHKPETHOI
JISTTBHOCTI; HEOJHOPA30BO BUKOPUCTOBYIOTHCS; HAJAIOThCS HE B MpsAMid, a y
ornocepeaKoBaHiil popMi; BTATYIOTHCS B IPOLIEC Y BCTAHOBJICHOMY 3aKOHOM HOPSIKY
3a HasABHOCTI B YYacCHUKIB TIpollecy TMOTpeOM B TakKoro pojay 3HaHHSIX;
BUKOPHUCTOBYIOTBCS y TMepea0adyeHuX MpoIlleCyallbHUM 3aKOHOJIAaBCTBOM (hopMmax; ix
BUKOPHUCTAHHSI MOB’si3aHE 3 MEBHUM pIBHEM OCBITH Ta/ab0 MIATOTOBKOIO, a TaKOXK
npodecioHaqTbHUM a00 I1HIIUM JOCBIOM; TaKi 3HAHHS CIPUSAIOTH 3a0€3MEYEHHIO
BUHECEHHS 3aKOHHOT'O i OOIPYHTOBAaHOI'O aKTy OPraHiB JOCYJOBOTO PO3CIIIIyBaHHS
Ta Cyay SIK opraHy cynoBoi Biaau [3, c.7]. Take Bu3HauU€HHs CHEIlaIbHUX 3HAHb
MaKCUMAaJIbHO  TOYHO  BiIOMBAa€  TEOPETHYHI  TOJIOKEHHS  HAyKO3HABCTBA,
3aKOHO/JABCTBA 1 MPAKTUKY 3aJly4y€HHs CIHEUiaJIbHUX 3HaHb JO0 BIANPaBICHHS
paBoOCYAsl.

Heo0xinHO 3a3HauuTH, IO MiJICTABM BUKOPUCTAHHS CHELIAJIbHUX 3HaHb
dbopmanizoBaHi, BOHM BKJIIOYAIOTh B ce0€ Takl CKJIAJ0BI YaCTUHH: MaTepiajabHy
NpaBoBy IMiACTaBy; IpoLecyadbHy MiACTaBy. IX 3aCTOCYBaHHS IOTpedye
MPaBUJIBHOTO BU3HAYEHHSI CIITYUM, TIPOKYPOPOM, CYAOM MPEIMETY JOKa3yBaHHS i
BUSIBJICHHS MOTPEOU y BUKOPUCTAHHI CIIElialbHUX 3HAHb 1 HABUUOK 0013HAHUX 0OCi10.

Opunnuna wmeTa BUKOPUCTAHHS CHEHIAIbBHUX 3HaHb mependavae, 110
crieliajibHl 3HaHHS BUKOPUCTOBYIOThCA sl (DOPMYBaHHS JOKa30BOi iH(opmarlii i
I 11 TIEpeBIPKM Ta OIlIHKUA. 3a ITUM KPHUTEPIEM 3AIHCHIOETBHCS PO3MOALT (opM
BUKOPUCTAHHS CIEIIAIbHUX 3HAHb HA MPOIECyalbHl Ta HEMpOIleCyalibHl. SKIIo mpu
BUKOPHUCTAaHHI CHEliaIbHUX 3HaHb (DOPMYETHCSI HOBUM J0Ka3, TO Y LIbOMY BUIAJIKY —
1[e MpolecyalbHUll crnoci0 BUKOPUCTAHHS CHEIaIbHUX 3HaHb. SIKIO chemiaibH1
3HaHHS BUKOPUCTOBYIOTHCS I BHYTPIIIHROTO TIEPEKOHAHHS CyO0'eKTa JIOKa3yBaHHS,

TO 1€ — HempollecyalibHa (popMa BUKOPUCTAHHS CHEIIAIbHUX 3HAHbD.
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dsaroseus O.B.,

HAYaIbHUK YIPABIIHHA NPEeBEHMUBHOI OisIbHOCMI
I'VHII 6 YepHiziscokitl oonacmi,

JaeumeHanm noaiyii

Co0oub B.A.

cmyoenm 4 kypcy, epynu I1/]-171, opuouunozo ¢paxynementy
Hasuanvno-naykosozo incmumymy npasa i coyianbHux mexHono2iu
Hayionanvnozo ynieepcumemy « Yepniciecoka noaimexmikay

M. Yepnizcis

BIIMEKXYBAHHS BAHAUTHU3MY BIJI CTBOPEHHS 3JIOYNMHHOI
OPT AHIBAIIIL

BinmexyBaHHS KpUMIHAIBHUX NPABOMNOPYIIEHb B CYYaCHUX YMOBaxX Mae€
BXKJIMBE 3HAYEHHS JUIs TPaBWIbHOI KBadidikaiii KPUMIHAIBHO MPOTHUIPABHUX
nisiab. [lpu npomy, anamiz OcoOnuBoi yactTuau KpuUMIiHANBHOTO KOJEKCY YKpaiHu
(mam — KK VYkpainu) 103Boisisie KOHCTaTyBaTd, II0 B MOTro CTaTTAX mepeadadeHa
3Ha4YHA KUIBKICTh KPHUMIHAJIBHUX MPaBOMOPYIIEHb, [0 MAIOTh CIUIbHI O3HAKH.
[IpoTe, cniipHICTH iX OO0 €KTUBHUX 1 CYO’€KTUBHUX O3HAK Yy JEAKUX BHUITAJIKaX
MPU3BOAUTH A0 MOMWIOK Yy IpaBo3acTtocyBaHHi [1, ¢. 70]. OTxe, roJIOBHOIO BUMOT OO
e(exkTuBHOCTI OOpOTHOM 3 KpPUMIHAILHUMHU MPABOMOPYIICHHSAMH € iX HaJIeKHA
KBaTipikalisl Ta BIAMEXYBaHHS Bl TaKUX CKIadiB. Tomy, akTyaabHUM BOAadaeThCs
aHaJi3 BIAMEXYBaHHS OaHAUTH3MY Bl CTBOPEHHSI 3JI0YMHHOI OpraHi3auii.

[lepmoueproBo 3ayBaKumMo, 1[0 TUTAaHHS PO3MEXKYBAHHS CYMDKHHUX
KpPUMIHAJIBHUX TMPaBOMOPYIIEHb, SKUMH OE3yYMOBHO SIBJISIIOTHCS OaHIUTU3M 1
CTBOPEHHSI 3JI0YMHHOI OpraHizaiii € Ba)XJTUBUM JJISI HAYKU KPUMIHAJIBHOTO IpaBa,
BIIMOBIIHO JIO TOTO, IIO iX PO3KPHUTTS J03BOJISIE PO3MEKOBYBATH BIAMOBIAHI JA1STHHS
[2, c. 11], BUKJIFOYUTH TTOMUJIIKHU B CALAYIN Ta CYAOBIMA MPaKTHUIll M0A0 KBamidikaiii
J1ii BAHHMX Ta BCTAHOBUTH JIISI HUX BIATIOBIIHE TTOKApaHHS.

AHamni3yloud 4YWHHE KpHUMiHajdbHE 3akoHOAaBcTBO IloctanoBu Ilnenymy
Bepxosnoro Cyay Ne 13 Bixg 23 rpyans 2005 poky, MokHa 3pOOUTH BUCHOBOK, IO

HalOUIbII TOAIOHI KPUMIHAIBHI MPABOMOPYIICHHS II€ CTBOPEHHS, KEPIBHUIITBO
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3JIOYMHHOIO CIIUJIBHOTOK 200 3JIOYMHHOI0 OPraHi3alli€lo, a TaKoX y4acTh y Hi Ta
OaHIUTU3M.

[Tomi6HICTh BUIE3a3HAYCHUX KPUMIHAIBHUX MPABOMOPYIIEHb BUSBISETHCS
Hacammepea y TOMY, IO BOHU € TposBaMu ckiaaHux (opm cmiBydacti. Tak, 13
npuiHATTSIM noctanoBu [lnenymy BepxoBHoro Cyay Ne 13 Bin 23 rpyans 2005 poky
OaHaM Ta 3JOYMHHI Oprafizamii po3TJSAaloThCsA SK CTIWKI 3J0YMHHI 00’ €THAaHHS.
Kpim TOro, HEOOXIHICTh YITKOTO PO3MEKYBAHHS IIUX T'PyN MOB’s3aHa 3 TUM, IO II1
dbopmyBaHHS MaloTh crOulbHI pucu, BuzHaueHi cr. 28 KK Vkpainu, ane ix
TIAyMa4eHHSI HEJJOCTATHbO KOOPJIUHYETHCSI MK TIyMadeHHSM O3HaK, O€3MocepeIHbO
npuTaMaHHUX OaH/li, Ta 3JI0OYMHHOI OpraHi3ailii.

AHani3youu 1l CKJaay KpUMIHAJIBHUX MPaBOMOPYIIEHB, MEPII 3a BCE, CIIJ
PO3KPUTH TMOHATTS «3JO0YMHHA opradizamissy. Ciij 3a3HAYUTH, MO CEPea BUCHHX
HEMA€ €JIMHOI JYMKH I10J]0 BUBHAYECHHS [[OTO TOHSTTS.

Otxe, B. Ocurnkin, aHanizyto4yu JisUIbHICTh 3JIOY4MHHUX OpraHi3ailiii, HABOJUTh
K TPUKIa] KOJyMOIMCHKI 3JIOYMHHI OpraHizamii (kaprteni), 3TiIHO 3 SKUMHU BIH
BKa3zye, 110 3JI0YMHHI OpraHizaimii — 1e o0’€JHaHHS, SKi MalTh AYyXKe MIHUPOKHUI
CIEKTp MISUIBHOCTI Ta MalOTh JIOCTaTHbO BEJIMKY BIIaly, 110 J03BOJsE€ iM Opatu
ydqactb y Ooporh0a 3 ypsSAOBUMH HiAPO3AUIAMU IPABOOXOPOHHUX OpPraHiB Ta
30poiiHuMHU cuiamu [3, ¢. 13].

B cBoto uepry B. 3i06ep BBaxkae, 1110 3I04YMHHA OpTraHi3allisl HacpaB/i BKIIOYAE
BCl pUCH OpPraHi3oBaHOI TpynH, a TOMY He MNOTpeOye BUAUICHHS OPraHi30BaHO1
3JI0YMHHOCTI SIK CAMOCTIMHOTO CTPYKTYpHOTO enemenTa [4, c. 116].

BignoBigno 1o cr. 28 KpumiHaibHOro Kojekcy YKpaiHU KpUMIHAJIbHE
MPaBOMOPYIIICHHS] BBAXKAETHCS BUYMHEHHM 3JIOYMHHOIO OpraHi3alli€lo, SIKIO BOHO
BUMHEHO CTIMKUM i€papXiyHUM 00’ €IHAHHSAM JEKUIbKOX oci0 (I’aTh 1 Ouiblie),
YJIEHW SKOro abo0 CTPYKTypHI YacTHMHM SKOIO 32 IONEPEIHBOI0 3MOBOIO
30praHi3yBaJIUCsl JJi1 CHUIBHOI AISUIBHOCTI 3 METOI O€3MOCepeaHHOT0 BUMHEHHS
TSOKKUX a00 0COOJIMBO TSDKKMX 3JIOYMHIB Y4YaCHMKaMM I[i€i opraizaiii, a0o

KEpIBHULITBA YM KOOPJMHAIT KPUMIHAIBLHO MPOTUIIPABHOI AISTIBHOCTI 1HIIUX OCIO,
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a0o0 3a0e3nedeHHs (YHKI[IOHYBaHHS K CaMOi 3JIOYMHHOI OpraHi3allii, TaKk 1 1HIIUX
KpUMIHAIBHO IPOTUMIPABHUX TPy [5].

B cBoto uepry 6anna — 11e  Take i€papxiqyHO CTPYKTYpPOBAHE CTiMKe 3J0YMHHE
00’eqHAHHA OEKUILKOX O0C10, IO BYHHSIE TSDKKI a00 OCOONMBO TSKKI 3JIOYMHU
IUIAXOM 31MCHEeHHS 30poiHuX HamaaiB [6, c¢. 493]. To6To, 3 HOTO BUILIMBAE, IO
0aHja By»4Ye MOHATTS 3a 3JI0YMHHOI OpraHizaiii. B oMy € neBHa BIAMIHHICTh MiX
BKa3aHUMU KPUMIHAJILHUMU ITPaBOMOPYIICHHSIMU.

Kpim Toro, BimMmigyaeMo, 110 PI3HUIA MDK IIUMH KPHUMIHAIBHUMH
MPaBOMOPYIICHHIMU TOJISATA€ B TOMY, 1110, 000B’I3KOBOIO METOIO CTBOPEHHS OaHAM €
BUMHEHHS HaIMa/iB Ha MINIPUEMCTBA, YCTAHOBH, OpraHizallii a00 OKpeMUX rPOMaJIsiH,
a METOI0 CTBOPEHHS 3JI0YMHHOI OpraHizaiii € BYMHEHHS TSHKKUX a00 0COOJIUBO
TSOKKUX ~ 3JI04MHIB. To00TO, BIAMIHHICTE MDK BKa3aHUMH KPHUMIHAJTbHUMHU
MPaBOMOPYILICHHIMHU TAKOXK € 1 B Cy0’€KTUBHINA CTOPOHI, @ caMe B METI 1X CTBOPEHHS.

Kpim Toro, BigMiHHA pUca IMX KPUMIHAIBHUX MPABONOPYIIEHDb BUSBISETHCS B
TOMY, 10 y OaHIu € 1 Taka 00OB’sI3KOBa puca, K 030poeHHs. B cBoro uepry s
3JI0YMHHOT OpraHi3allii 030pO€HHS Ha SBISE€THCS 000B’SI3KOBOIO 03HAKOIO.

Takox pi3HULA MDK IUMH CKJIaJaMd KPHUMIHAJbHUX MPaBOMOPYIIECHb
BUSIBJISIETHCSL 1 B TAKOMY €JIEMEHT1 CKJIaJqy KPUMIHAJIBHOTO MPABOMOPYIICHHS, K
cyO'ekT, a came Cy0’€KT KpUMIHAJIBHOIO MPaBOMOPYIIEHHS, nepeadayeHuit ct. 257
KK Vkpainu — ¢iduyna ocoba, sika pgocsiria 14-piyHOro BiKy, a CyO’ €KTOM
KpUMIHAIBHOTO TpaBomnopylieHHs, nepeadoaderoro cr. 257 KK Vkpainu 3a ct. 255
KK Vkpainu € ¢izuuna ocoba, sika gocsiria 16-piuHOro BIKY.

Takum  uyuMHOM, OaHIUTU3M 1 CTBOPEHHS  3JIOYMHHOI  OpraHizaiii
BIIMEKOBYIOTHCSA MK CO00I0 3a Cy0’€KTUBHUMH O3HAKAMM, a CaMe 3a O3HAKOIO0 METH

Ta Cy0’€KTOM KPUMIHAJIBLHOIO MPABOMOPYIIEHHS.
Cnncox BUKOPUCTAHUX JIKepeJl

l. Hukutun C. I'. YrosoBHas OTBETCTBEHHOCTb 3a CO3aHHME IPECTYIHBIX

00beTUHECHUH U JIESITEILHOCTh B X cocTaBe. 3akow u npaso. 2007. Ne 9. C. 70-73.

47



2. KoporkeBuu M. €. Kganmidikamis 3alHATTS 3a00pOHEHUMH BHJIAMHU
rocnoJlapcbkoi JisibHOCTI: ABTOped. nauc. ... kKaHna. wopua. Hayk: 12.00.08.
JIbBIBCHKMI HalllOHANBHUI yHIBepcHTeT iM. I. @panka. JIbBiB, 2006. 16 c.

3. OcunkuH B. E. OprannzoBannas npectynHoctb. K, 1998. 324 c.

4. 3ubep VY. OpranuzoBanHas npecTtynHocTh Anonun u I['epmanun. X.:
IOpunnuecknii nznarensckuii qom, 1999. 211 c.

5. Kpuminanpauii kojekc Ykpainu: 3akoH Ykpainu Big 05.04.2001 Ne 2341-
III. Bioomocmi Bepxosnoi Paou Ykpainu. 2001. Ne 25. ct. 131.

6. llleapor I. B. banxa i 310unHHa opraHizallis: mpobiieMa CIIBBIIHOIICHHS

NOHATH. /eporcasa i npaso. 2011. Bun. 52. C. 489-494.

48



Kapnosa I. T'.

ooyenm Kagheopu npasooxopoHHoI OiSNIbHOCI Ma
3a2anbHONPABOBUX OUCYUNIIIH

Hasuanvno-naykosozo incmumymy npaea i coyianbHux mexHono2iu
Hayionanvnoeo ynieepcumemy “Hepuiciecoka nonimexuika”,

M. Yepnicis

OPTAHIBAIIII BUXOBHOI POBOTH 31 IKOJISIPAMU
13 BABE3IEYEHHS JIOPOKHBOI BE3IIEKU

B cyyacHux ymoBax BUXOBaHHS MiIPOCTAIOUOro MOKOJIHHS TOJIOBHOIO METOIO
BHUCTyMae (OPMYBaHHS 1 MIATOTOBKA O KUTTS BCEOIYHO 1 TapMOHIMHO PO3BUHEHOT
0COOUCTOCTI, M0 mepeadadyae HE JHUIIE MOPAIbHO-ECTETUYHE, HAaIllOHAJILHO-
MaTpioOTHYHE, IMPaBOBE, EKOJIOTIYHE, CTaTeBe, €KOHOMIuHe, (i3MdyHe Ta 1H. BUIU
BUXOBAaHHS, a TaKOX BHUXOBAaHHA Yy MIAPOCTAIOYOTO TOKOJIHHA  PO3yMIHHS
HEMOBTOPHOCTI Ta YHIKaJbHOCTI KOXKHOi OCOOMCTOCTI, PO3YMIHHS 1 3HAHHS MPABUI
30epeKeHHs] BIACHOrO 30poB’d. JUTWHA Mae po3yMmiTH, SIKI HACIIAKH € 3ryOHUMH
It 11 OKATTS 1 370pOB’sl, TOYMHAIOYM BiJ BXXHUBAaHHA HEIEH3YpPHUX CIIiB,
TIOTIOHOMAJIIHHS, B)XUBAaHHS COUPTHUX HAMOIB Ta 1H. ¥ 3aKIHYYIOUM MOPYIIEHHIMU
MpaBUJI TOBOJKEHHS B CyCHUILCTB1, 30KpeMa, MpaBml O€3MEKH pyXy Ha I0porax.

3a nanumu BOQO3, y cBITI KOkHI 24 cek. TUHE JI0JIMHA, a 3a pik 1,35 MiH. ocid
ctpaxxnae Bin JTII, HaliOuibie B aBapisx TUHE AITE€H 1 MpeaCcTaBHUKIB MOJIOJI Bil 5
1o 29 pokiB [1]. B Ykpaini piBenb cMepTHOCTI Ta TpaBmaTusmy BHacuigok JTII e
oJHUM 3 HaWBuIuX B €Bpomi. Hanpuknan, 3a nepiog 2011-2016 pokiB Ha goporax
VYkpainu 3arunyno 1,4 tuc. aitei Bikom g0 18 pokis, a JITII B Ykpaini € nepioto 3a
MOIIMPEHICTIO MPUUYMUHOIO CMEPTI MOJIOA1 BIKOM Bif 15 1o 24 pokiB Ta Ipyroro 3a
MOMIMPEHICTIO MPUUUHOIO CMEPTI JiTel BiKoM Bin 5 10 14 pokis [4].

3 orisAay Ha L0 ICHYIOUYy, JOCHTH Oontody mnpobiemy B YKpaiHi 3rigHO
posnopsipkenHss Kabinety MinictpiB Ykpainu Big 14.06.2017 Ne 481-p yxBaneHo
Crparerito MiJIBUIIECHHS piBHA O€3MEKU JOPOKHBOTO pyXy B YKpaiHi Ha mepiof 10
2020 poky [4] 1, 3rimHo posnopsmkeHHs Kabinery MinictpiB Ykpainu Bif

28.03.2018 No 231-p, 3atBepkeno Ilnan 3axomiB momo peanizaiii Crparerii
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MIJBUILICHHS PIBHS O€3MEKU JIOPOKHBOTO pyXy B YKpaiHi Ha mepion ao 2020 poky
[3]. 3aTBepKeHM TaH nepeadavae po3poOKy Ta MPaKTUYHE BOPOBAKEHHS LLIO1
HU3KA TEOPETHYHUX 1 NPAKTUYHHUX 3aXOMIB, CEpPe] SKUX BaXKIMBOTO 3HAYCHHS
HaOyBae 1 NABUIIEHHS 1HQOpMaLIHHOI 0013HAHOCTI YYACHHUKIB IOPOXKHBOTO PYXY, SIK
BOJ11B, TaK 1 MIIIOXO/1B.

3 HalIoi TOYKHU 30Dy, 37100yBayl BUIIOI OCBITH, SIKI MPOXOASAThH MIATOTOBKY 3a
OCBITHBO-TIpOodeciiiHO0 Tporpamoro “IIpaBooxopoHHa IisUIBHICTE, 3a TMEpioj
HaBYaHHS y 3aKJaJii BUIIOI OCBITM MarOTh MPEKPACHI MOMJIMBOCTI ISl 3100YTTS
npodeciiHuX KOMMETEHTHOCTEH MailOyTHbOI mpodecii (cepea AKUX, CKaxiMo,
3IaTHICTh BUKOHYBAaTH (YHKIIIOHAJIBHI OOOB’SI3KM B XOJI HaJlaHHS MOJIIEHCHKUX
nociayr y cdepax 3a0e3nedeHHs MyOniuHOI Oe3MeKu 1 MOpsAKY, OXOPOHH MpaB 1
CBOOOJ JIOJMHU...; 3HAHHS Ta PO3YMIHHS MIOAO 3JIMCHEHHS NPEBEHTUBHOI Ta
npoUIAKTUYHOT ~ JISUIBHOCTI,  CIPSAMOBAHOI  Ha  3amo0iraHHS  BYMHEHHIO
MpaBOMOPYIIEHb...;  3JaTHICTh  BXHMBAaTH  3aXOJiB  3amoOiraHHs  JUTS4IN
0€3/IOTJISIIHOCTI, MPABOMOPYIIEHHAM cepell MiTei...Ta 1H. [2]) He JuIie MmiJ 4ac
ayIUTOPHUX 3aHSATh, a Yy MOPOLECI CYCHUIBHO-KOPUCHOT TPOMAJChKOI ISJIBHOCTI B
PI3HUX IHCTUTYIISIX COLIAJIBHOTO CEPEIOBHINA, 30KpeMa, 3akiajax 3aralbHOi
CepeIHhOT OCBITH 3 JIITHMHU.

[Iporpama poOGOTH CTYAEHTIB 13 IITbMM Yy IIKOJAaX MAa€ BKJIKOYATH, HA HAIly
OYMKY, SIK TEOPETUYHI, TaK 1 MPAKTH4YHI 3aXOIM 1 3A1MCHIOBATHCH 3a JOIOMOIOIO
pizHUX (GoOpM 1 METOAIB pOOOTH, AK IHAMBIAYadbHO-TPYNOBUX, TaK 1 MAcCOBUX 3
ypaxyBaHHSIM BIKOBHX OCOOJMBOCTEH naiTe 1 monofai. [Ipuyomy uum crapmii AiTy,
TAM aKTHBHIIIE BOHM MOXYTh pE€aji30BYBaTH CBIi TBOpPYMII MOTEHLIal dYepes
KpeaTtuBHi popMu poOOTH, 10 IEpeAdavat0Th PO3BUTOK TBOPUYMUX 310HOCTEN M1 Yac
MPOBEJEHHS COLIAIbHUX aKI[I{, MIATOTOBKH PaalonporpaM, TPEHIHTIB, BiIEOPOJIHKIB
Tom1o. [[7s MOJOAIINX MIKOMSPIB peanizallisa TBOpUOl yaBH, (haHTa31l MOKIIUBA Ti4ac
MITOTOBKA MaTepialliB 0 CTIHHUX Tra3eT, MPOBEACHHS KOHKYPCIB, BHUKOHAHHS
3aBJaHb BIIKPUTUX ypokiB Ta iH. [lomaemo opieHTOBHMU miiaH 3axofiB “IIporpama
3aX0MiB y 3akjajax 3aralibHoi cepenHboi ocBith [-1II cTymeHiB 13 3a0e3neuyeHHs

NpoQUIAKTUKU JTOPOXKHIX MPABOMOPYILIECHE .
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Jlis 3akiiay 3arajbHOi CepeHbOi OCBITU | CTymeHs MpPONOHYEMO HACTYIIHI
dbopmu poOOTH: TUXKJEHb 3HAHb MPABUI JOPOXKHBOTO PyXy (1HAUBIYaIbHO-TPYIOB1
Oeciau, TeMaTU4YHl AUKTAHTHU, BIAKPUTI YPOKH, KOHKYPCHU, BUIIYCK CTIHHUX Ta3eT,
MPOBEJEHHA BUXOBHHUX TOAWH Ta 1H.); Oeciiy 3 O3HAWOMJIEHHS 3 NPAKTUYHUM
€BPOMEICHKUM JOCBIAOM Yy cdepi Oe3Neku AOPOXKHBOTO pPyXy; 3ycTpidil 3
MpEeJACTAaBHUKAMHU TPABOOXOPOHHUX OPraHiB; NEperyisa] HaBYaJIbHUX MPOrpam 3
BUBYEHHS MMPABUII JOPOKHBOTO PYXY.

Jlns 3aknmany 3araibHOi cepeHboi OCBITH Il CTymeHs: THXKIeHb 3HaHb MPaBUII
JOPOXKHBOTO pyXy (IHAMBIIYaJdbHO-TPYINOBI O€ciiy, BIKTOPUHHU, Mepersig 1
00roBopeHHs KIHO(D1JIbMIB, MPOBEICHHS BUXOBHUX T'OAUH); O0€ciid 3 03HANOMIICHHS 3
MPAaKTUYHUM €BPOMEHCHKUM JOCBIIOM y cepl 0e3neKu T0pOKHBOTO PyXy; 3yCTpidl
3 TMpeACTaBHUKAMH MPABOOXOPOHHUX OPraHiB; Meperisi HaBYaIbHUX MporpaMm 3
BUBYEHHS MMPABUII JOPOKHBOTO PYXY.

Jlns 3aknany 3aranbHOi cepeanboi ocBiTH Il cTymneHs: THxIeHb 3HaHb MpPaBUII
JOPOKHBOTO pyXy (IHAUBITYaTbHO-TPYIOBI O€CiiM, AUIOBI IFPH, MIATOTOBKA Pa3oM 13
VUHSIMH PEKJIIAMHUX POJMKIB, BIJIEO CIOKETIB, BUTOTOBJICHHSI OYKJIETIB), Oecimu 3
O3HAWOMJICHHSI 3 TPAKTUYHUM €BPONEUCHKUM JOCBIIOM y cdepi Oe3nexu
JTOPOKHBOTO PYXY; 3yCTpidl 3 MPEJACTABHUKAMU NMPABOOXOPOHHUX OPTraHiB; MEPerJs/y
HaBUYAJIbHUX MPOTPaM 3 BUBUEHHSI MPABUI JOPOKHBOTO PYXy; OpraHizallis CIuUIbHO 3
VUHSIMHA PO3’SICHIOBaJIbHOT (BUXOBHOi) pOOOTH cepel PI3HUX TPYIN HACEICHHS 3
METOI0 IJIBUILEHHS BIANOBIJAIBHOCTI YYAaCHHUKIB JOPOXKHBOTO pyXy; HIATOTOBKA
pa3oM 13 YYHSMH HAOYHMX METOJAMYHUX MaTepiaidiB i MOPOBEICHHS
PO3’ACHIOBAJIbHOI pOOOTH; OpraHizailisi 1 MPOBEJCHHS pa3oM 13 YYHSMHU IMIKUTBHUX
pazionporpam, CoIlialbHUX KammaHid, TpeHiHriB. OTxe, MPOBEJICHHs 3700yBauamMu
BUILIOi OCBITU MPOQPLIAKTUYHOI POOOTH B NIKOJI1 JO3BOJISIE BUPINIYBAaTH JIBOEIMHE
3aBJaHHA: BUPOOJICHHS Y HHMX OpodeciiHMX KOMIIETEHTHOCTEH Ta peanizaiisi Ha
MPAKTUI[l BAXJIUBOIO JEPKAaBHOT'O 3aB/IaHHS — BUXOBAaHHS JITEH Ta MOJIOJI 3 METOIO
3a0€3MeUeHHs] HUMHU YMOB JIs1 30€pEKEeHHS BIIACHOTO 3/I0POB’Sl Ta YHUKHEHHS y4acTl

Y JOPOKHBO-TPAHCIIOPTHUX HNPUTOJIAX.
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CnuCcoK BUKOPUCTAHMX JIZKepPeJI
1. Kinekicte JTII y cBiTi 3poctae. Llentp rpomaacekoro 3a0poB’ss MO3 Vkpainu :

https://phc.org.ua/news/kilkist-dtp-u-sviti-zrostae-vooz

2. OcsiTHRO-TIpOdeciiHa 1porpama “IlpaBooxopoHHA JISUIBLHICTE . 3aTBEPIHKEHO

Buenorw pamorw YepHITIBCHKOro HAIOHAJILHOTO TEXHOJOTIYHOTO VHIBEPCHUTETY

https://www.stu.cn.ua/media/files/opp/opp-262.pdf

3. IIpo 3aTBep/KEHHS MIIaHy 3aXO1B 11040 peanizaiii CTtparerii miBUIIEHHS PiBHS
0e3MeKn JOPOKHBOTO pyXy B YkpaiHi Ha nepion no 2020 poky. PosnopsiixeHHs
Kabinery MinictpiB VYkpainu Bix 28 Oepesns 2018 poxy Ne231-p
https://zakon.rada.gov.ua/laws/show/231-2018-p

4. Ctparteris miABUIIEHHS PiBHS 0€3MEKH JOPOKHBOTO PyXy B YKpaiHi Ha mepioja 10
2020 poxy. Posnopsimxennst Kadinety MinictpiB Ykpainu Bin 14 uepsus 2017 poxy
No481-p : https://zakon.rada.gov.ua/laws/show/481-2017-p
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Ko3uneus O.I'.

K.1.H., Ooyenm,3a8i0ysauka Kageopu npasooxopoHHOoI

OIIbHOCMI MA 3A2ANbHONPABOBUX OUCYUNIIIH

Hasuanvno-naykosozo incmumymy npasa ma coyianbHux mexHonociu
Hayionanvnozo ynieepcumemy « Yepniciecoka noaimexmikay

M. Yepnizcis

OPI'AHU OXOPOHU I'POMAJICBKOT'O MOPSAJKY B KUIBCBhKIA PYCI

[utanHs BHYTPIMIHBOT O€3MEKH MOCIJAI0Th TOJIOBHE Micle B Oyab-siKii
nepkaBl. Takl opranu iCHyBaJId 3aJI0BrO JI0 il YTBOPEHHS, OCKUIBKM 3aBXIH Oyiia
notpeba B OXOpOH1 XKUTHa, rpoMaau 1 T.A. [li3HilIe, 3 BUHUKHEHHSIM JEp>KaBH,
byHKIis O0e3nekn Ha0yBae MEBHUX OOPUCIB 1, IK HACIOK, CTBOPIOIOTHCS CHEIIalibH1
OpraHd, OCHOBHHUM 3aBJJaHHSIM SIKMX CTa€ OXOpPOHA TPOMAJCHKOr0O MOPSJKY,
TEpUTOPii, KOPJAOHIB Ta 1H.

VY Ham yac ysiBI€HHSI PO MPABOOXOPOHHY CUCTEMY BIAPI3HSIETHCS Bl TOTO,
ake 0yno me a0 cepeaunu XIX ct. Toai mizx i€ cUCTEMOO Manacs Ha yBa3l 3HaUHa
YacTUHA BCl€l BHYTPIIIHBOT MOJITUKH JIEPXKABU SIK MUTAHHS BHYTPIIIHbOI O€3MEKU B
IIUPOKOMY CEHCl cioBa (0OpoTbOa 31 3JIOYMHHICTIO, 3 MOXKEXKaMH, EHiAeMIIMHU,
CTUXIMHUMM JINXaMH, CTAHOBJICHHSAM MEHITCHI[IapHOT CUCTEMH Ta 1H.), TaK 1 IIUPOKUMA
CHEKTp 1HPPACTPYKTYPHOTO PO3BUTKY, HANPUKIAJ, OYIIBHUIITBO, MPOMHUCIOBICTD,
apXiTeKTypa, MEAUIIMHA, CTpAXyBaHHS Ta 1HII €KOHOMIYHI Ta KYJIbTYpH1 (hakTopu
KUTTEAISITLHOCTI.

VY IX-XII ct.cT. cucteMa JiepKaBHUX OPraHiB B IJIOMY Ta MPABOOXOPOHHHUX,
30Kpema OyJia 10CTaTHhO MPOCTOr0. [1opsiIoK CyCniIbHUX BIAHOCHH, IO CKJIJIaBCs B
CepeHBOBIUHIN JIepKaBi, 3a0e3MeuyBaBcs BciMa HassBHUMH 3aco0amiu. [{pomy Oynu
MIAMOPSIKOBAH1 Aep:KaBHUNA MEXaHI3M 1 CUCTEMA TpaBa.

[IpoTsiroM JEKUIBKOX CTOJIITh MPABOOXOPOHHI (PYHKIII BUKOHYBaJd Pi3HI
nepkaBHi opranu. IIporte, Bxe B KuiBcbkiit Pyci mqis peanizaiii BHYTpPIIIHBOT
GyHKIIT 1moa0 3a0e3medyeHHsT TPOMAJICHKOTO MOPSAKY, Jiep)KaBa YTBOPIOE

crieliajJbHUI anapar, SIKHil Ha paHHIX eTanax OyB IOCUTh MPOCTUM.
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[IpoBigHe Miciie cepell OopraHi, 10 BUKOHYBaJIM OXOPOHHY (yHKIIit0, Oyia
npyxuHa. Bona Opana ydacTth y BIMCBKOBHX KaMIIaHISIX, MPHUAYIIEHH] COLIaTbHUX
KOH(JTIKTIB, B YIPABIIHHI JEPKABOIO.

B3arani mpaBOOXOpOHHI OpraHd TOrO 4Yacy CKIAJalucs 3 TPbOX OCHOBHUX
YaCTHUH: BEJIMKOKHS31BCHKOT JPYKUHU, APY>KUH MICIEBUX KHS31B Ta IHIIUX (Peoais;
HapOJHOT'O OIOJIYECHHS; HallMaHUX 3aroHiB 1 3a0€3MeuyBajil OXOPOHY I'POMaJCEKOIO
MOPSIAKY B CEPEIMHI IepKaBU Ta 31MCHIOBANIN 3aXUCT TEPUTOPIi, 3aBOIOBAHHS.

HpyxuHa Oyna He TUIBKM SIpOM BilichbKa. Y MeplIdid Mepio ICHYBaHHS
KuiBcpkoi Pyci OpyXMHHUKHM MOCTIHHO nepeOyBaiu MOpydY 13 KHSI3EM, XKWIA MpH
Horo ABOp1, MOAUISUIA MO0 1HTEpECH, B yCbOMY AornoMaranu ioMmy. KHs31 nocrtayanu
IPYXUHY BCIM HEOOXITHUM: DXKEI0, OJsroM, 30po€ro. BoHM BBaxanu NpyKUHHUKIB
CBOIMH paJlHUKaMU, MOMIYHUKAMH, OXOPOHIISIMHU.

OCHOBY Jpy>KWHH CTaHOBUJIA POJIOBA 3HATH, aJie KHSA3b MIT BKJIIFOUUTH J0 CKIaAy
OpYKUHU OYyAb-KOT0, XTO MaB 3/110HOCTI Ta 3aCIYyTrH Mepe]l KHIA3EM.

3 paniB  crapmoi JIpyXuHU (HOPMYBAIUCH MPEJICTaBHUKU  KHSI31BCHKOT
aaMIHICTpallll — MOCAJHUKHU, TUCSIBKI Ta 1H. Moo APY>KUHHUKUA («OTPOKHY,
IACUHKWY, «JIUTSIY1») TOCTINHO MepedyBalid Ipu ABOP1 KHs3S, IX CTaTyC MOCTYHIOBO
30JIMKYBaBCs 31 CIIyraMu. 3 MOJIOJIIIOL APY>KUHU BUXOJAMIIA OXOPOHII KHSI35, a TAKOXK
MPU3HAYAIIUCS HUXKY1 TTOCaZ0B1 OCOOU.

Jpy>KMHHUKHA TaKOK Opaju ydacThb y NpPOBEIEHHI BIIICBKOBHMX OIepaliii, aie,
pa3oM 3 THM, BEJIMKI KHA31 3aly4yald 3a IUIaTy 1HO3EMHI HailMaHl 3aroHH, Kl
CKJIaJlaJiuca 3 BapsriB, NPEACTaBHUKIB (DIHCHKUX 1 TIOPKCHKUX IieMeH. Bilicbko
JTUTHIIOCS Ha THUCSY1, COTHI, ecaTku. [1i3HimIe oro cTaju AIIATH HA TTOJIKH.

Tak, 3a yaciB KuiBcbkoi Pyci 0XxopoHy rpomMajchkoro mopsjiky i 60poTb0y 3i
3JIOYMHHICTIO Ha TEPUTOPIl KHA3IBCTBA 3A1MCHIOBAB CaM BEJIMKUN KHS3b Ta 3a MOTO
JOPYYEHHSIM MOro ApYyXWHHUKUA. BOHM 3/1HCHIOBAIM MPaBOOXOPOHHY (YHKIIIIO,
YUHUWIM CyJl Ta pO3MpaBy, 301pajid TOProBi Ta Cy/I0B1 MUTA Ta 1H.

Takox MpPaBOOXOPOHHY MISUIBHICTH 31MCHIOBAIM BUIbHI JIOJU-OOIIMHHUKH, 1

caMe BOHM HECJIM BIAMOBIIAJIbHICTD 3 MOPSIOK Ha TEPUTOPIi CBOET OOIITUHHU.

54



Tak, Tpy BUKPUTTI 3JIOYMHIIIB BUKOPUCTOBYBAJIUCHh TaKl 3aXOJM: «3aKIUY»,
«3B1ll» Ta «TOHIHHS CIIAY».

Oco061BO1 yBaru 3aciIyroBye TPETIN 3aXiJl PO3NUIYKY 3JIOYMHIS Ta OB’ S3aHICTh
Horo 3 o6muHOow. Crnoyatky OyB «3akjiuu» - OTOJOILIYBaJM MPO 3HUKHEHHS pedl,
YeKaJid MOKHU ii a00 MOBEpHYTh, a00 XTOCh BKaXKe, /i€ Ta Pid 3HAXOAMUTHCSA 1 B KOTO.
Ao ovikyBaHHA OyJlIM MAapHUMH, TO MEPEXOIUIU A0 APYrOro 3axoAy y MHOLIYKY
[PaBOMOPYIIHUKA /0 «3BOAY»: Y KOrO HaMllIM MaiHO 3HUKIJE, TOrO 1 BBaXKaJH
MPaBOMOPYIIHUKOM, a00 TPU BCTAHOBIEHHI (PaKTy KYIIBJIl BOTO MalHa PO3MIYK
IIPOJOBXKYBABCS 1 TPUBAB JI0 TOr0O, NOKM HE 3HAXOJIWJIACS JIIOJMHA, IO HE MOIJIa
JIOBECTH 3aKOHHICTh HAaOyTTs LbOro MaiiHa. byB Il OAWH 3axiJ «TOHIHHS CIIIY»,
KWW MOJSATaB Y TOMY, 10 MOTEPHINI CAMOCTINHO IIyKaB MpaBONOpYIIHUKA. | K10
PO3ILIYK MPUBOAMB 10 OOIIMHM, TO OCTAHHS MaJjia ab0 BKa3aTH Ha MPABOMOPYIIHUKA,
a00 BKa3aTH HAIpPsM B SIKOMY IPOJOBXKYBATH MOIIYKH. SKI0 0OLIMHA BIIMOBIISIIACH
1€ poOUTH, TO aBTOMAaTHYHO BBaXkajach BUHYBATOIO 1 Majia BIJIIKOAYBAaTH HAaHECEHI
30utku. Tak, QyHKIIT po3IIyKy MOKIAAAIUCh y MPUBATHUX CIpaBax Ha MOTEPIUIUX,
a BIJMOBIIAJILHICTh HA OOIIUHY.

TakuM ynHOM, OpraHu OXOPOHHU rpoMaicbkoro nopanky y Kuiscekiii Pyci Oynu
IPOCTUMU Ta HECTPYKTYpOBAaHMMHU. ['OJIOBHOIO B IIbOMY aclekTi Oyina Ipy>KuWHa
KHS34, IO 3axMilaiga HWoro ocoly, cCiigKyBada 3a MOPSJAKOM Yy KHS31BCBKHUX

BOJIOJIIHHSIX Ta B I[JIOMY B J€PKaBl.

Cnncoxk BUKOPUCTAHUX JIKepeJl
I. T'pexoB b. JI. Kuesckags Pycb. M.: T'ocyaapCTBEHHOE HW31aTEIbCTBO
MOJINTUYECKOM nuTepatypsl, 1953. 569 c.
2. Ictopis nepxaBu 1 mpaBa Ykpainu. I[ligpyunux/ 3a pen. ['onuapenko B.JI.
K.:ITpaBo, 2013. 704 c.
3. PoroB B. A. I'ocynapctBennslii ctpot pesuein Pycu. M.: BIO3M,1984. 80 c.
Tepmtok 1. IcTopist nep>kaBu 1 mpaBa Ykpainu. K.: Kongop,2018. 772 c.
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Jlazopenko €.10.

ao 'tonkm axaoemii /lepocaenoi nenimenyiapuoi ciysxcou Yxpaiuu,
NPOKYpop 8i00iNy opeanizayii i 3a0e3nedents niOompumManHs nyoaiduHo20
0b8uHysauenHs 8 cyoi Yepuiciscokoi 061acHoi npoKypamypu

M. Yepnizcie

3HAUYEHHS PIIIEHB BEPXOBHOI'O CYAY Y IPABO3ACTOCOBUIMI
AIAJIBHOCTI IPABOOXOPOHHUX OPI'AHIB

OcranHe gecatupiyus B YKpaiHi  03HAMEHOBAHO  pePopMyBaHHIM
KpUMIHAIBHOT FOCTHIllI, fIka 3HAMIUIa CBOE BIJOOpPa)KEHHS y MPUMHATTI HOBOTO
KpuminansHoro mporecyanbHoro kojaekcy Ykpainu (2012 pik), 3akoHiB Ykpainu
«IIpo mpoxypatypy» (2014 pik), «IIpo cynmoyctpiii i craryc cyani» (2016 pix), a
TaKOX BHECEHHs BIAMOBIIHUX 3MiH 10 Koncturymii Ykpainu (2016 pik).

Bka3zaHi 3MIHM NPUHHATI, y HEpIIy Yepry, 3 METOI HAOJMXKEHHS YKpaiHHu 10
JIEMOKpPAaTUYHUX Tpaaulii €Bporneiickkoro Coro3y, e BU3HAYAIbHE MICIIe 3aiMalOTh
TaKi IPUHIUIIN SIK BEpXOBEHCTBO MpaBa Ta 3aKOHHICTb.

Kpim Toro, pepopMmyBaHHS KpUMIHAJIBHOT FOCTHIIII BBEJNA y HIMPOKUN 3araj
TaKy HOBEJY IMPaBO3aCTOCYBaHHS SK CYJOBUW NPEIEACHT, SIKUM MICTUThCA B
noctanoBax Bepxosuoro Cyny (maini 3a rekcroM — BC) 1 Mmae Ha3By nmpaBOBa MO3UIIIS
a00 TMpaBOBHM BHCHOBOK, III0 VYXBAJTIOEThCS 3a pe3ysbTaTaMU KacaliiHOIo
MPOBAKEHHS Y KpUMIHAIBHUX CIIpaBax.

Kacariiine npoBaskeHHsI — CTaflsl KPUMIHAJIBHOTO MPOLECY, 3MICTOM SIKOTO €
nepersi (mepeBipka) Mo KacaliHii ckap3i a0o KacalifHOMY MOJAaHHIO CTOpPiH
pillIeHb MICHEBUX CY/IIB, $KI HAOyIW UYMHHOCTI, 1 pIlIeHb ameysiiiHUX CYIiB,
BUHECEHUX HUMM IO MEPIIii IHCTAHII a00 MO amesiiHIi 1HCTaHIIIi, sIK1 HE Ha0yIu
yuHHOCTI [1, c. 232].

Ha BinMiHy Bix KpaiH aHTJIOCAKCOHCBKOI MPABOBOi CIM’i, 1€ 3aKOHOJABCTBO €
pe3yabTaTOM CYJIOBOi MPABOTBOPUYOCTI, B YKpaiHU CYAOBUH MpELENeHT € HOoro
MPOJIOBKEHHSIM, OCKUIBKA OJHO3HAYHO TOBOpUTH mpo Te, mo BC HagaHo mpaso
nigMinsaTd BepxoBHy Pany VYkpaiHu y npuiHATTI 3aKOHIB 200 HOBHX HOPM IS

3aKOHIB, HE MOKHA, SIK 3allepedyBaTH 1 TOM (PakT, 1110 BUCHOBKH 11010 3aCTOCYBaHHS
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HOpPM IpaBa, BUKJIaJeHUX y noctaHoBax BC, € 000B’SI3KOBUMHU IJisl BCIX CYO’ €KTIB
BIIaJTHUX MTOBHOBAXKEHB 1 PEKOMEHIAIIIITHUMHU J1JIs CY/IB [2].

Maifke ycroil BH3HA€THCS POJb CYIOBOi BJaJd B YCYHEHHI MPOTajuH Yy
IIPaBOBOMY PETYIIOBaHHI CYCMUIBHUX BIIHOCUH, Y HAallOBHEHH1 HOBHM 3MICTOM BiKe€
ICHyI0OUUX HOpM TipaBa. KpiM TOro, B OCTaHHI POKU CIIOCTEPITa€ThCs TEHACHIIIS 0
30JIMKEHHSI PI3HUX MIAXOAIB J0 POJl 1 MICHS CYIO0BOi MPAKTUKUA y MPaBOTBOPUOMY
IpoLEeci, HACIIAKOM SKOro € OUIbII JIOAJbHE BIJHOIIEHHS Yy KpaiHax
KOHTUHEHTAIBHOT MTPABOBOI CUCTEMH JI0 PE3YJbTATIB CYAOBO1 AISTIHOCTI SIK JIKepena
npasa [3, c. 154].

Pimens BC yxBajneHo 3a ocTaHH1N poku yuManio. BoHM CTOCYIOThCS HE JIHIIIE
HOPM MaTrepiajibHOr0 TMpaBa, SIK-TO MPaBWIBHICTh KBali(ikaiii KpUMIHAJIBHOTO
MPaBOMOPYILICHHS, MPU3HAYEHHS TMOKapaHHS 3a CYKYNHICTIO 3JI0YMHIB YU 3a
CYKYIHICTIO BUPOKIB TOIIO, @ i MUTaHb MPOLECYaTbHOIO 3aKOHOAABCTBA, SIKE Mae
3HAYHUI BIUIMB Ha AISUTBHICTh OPTaHiB JAOCYJ0BOTO PO3CIiAyBaHHS Ta MPOKYpaTypH,
OCKLUIbKHM BU3HAYA€E MPaBUiIa «TPU» 3 PO3CIIyBaHHS 3JI0UYHHIB.

[Tpuiinarts BC Ttakoro poay pillleHb, SIKI MO-IHIIOMY TPaKTYIOTh HOPMH
MPOIIECYAIbBHOTO KOJIEKCY, XOU 1 CTaBISATh 3a CBOIO METY 3aXHCT IMpaB Ta CBOOOA
JOJIUHU (37€0UTBIIOrO MiJI03PIOBAHUX, OOBUHYBAY€HUX ), OJHAK CJI1/I BIAMITUTH 1 TOU
(dakT, MO YacTO BOHHM X 1 MPU3BOJATH O 3BEIACHHS HaHIBEIb BCIE€l AISJIBHOCTI
CTOPOHM OOBHMHYBAUCHHS MO 3aXHCTy MOTEPHIIUX BIJ HACWIUIsSI, KaTyBaHb,
3rBAITYBaHb Ta M CYCNUIbCTBA B IIJIOMY BiJ MPOTUIIPABHOI MOBEAIHKUA CYO’ €KTIB
3JI0YMHIB.

HapecTtu xoua 6 oauH 3 npuKIaaiB Takoi qisibHOCTI BC.

Tak, BC HeogHOpa30BO pO3TISAAIOCh THTAHHA IIOJ0 MOXKJIMBOCTI
BUKOPHUCTAHHS PE3YyJbTaTIB HETJIACHUX CIIIUUX (PO3LIYKOBUX) A1d (Aaii 3a TEKCTOM
— HC(P)[) y xpuMiHaJIbHOMY MPOBAJKEHHI CTOPOHOI OOBHHYBAUYE€HHS IS
JIOBEJICHHS BUHYBATOCT1 OCOOM.

V¥ nocranosi Benuxkoi [lanatu BC, Big 16.10.2019 (cnpaBa Ne 640/6847/15-x)
c(hopMylIbOBaHO BUCHOBOK MpO T€, IO SKIIO CTOPOHA OOBHHYBA4YE€HHS IiJ 4ac

JIOCYJIOBOTO PO3CIiTyBaHHSI CBO€YACHO BXKWJIA BCi HEOOXITHI Ta 3ajeXHl Bil Hel
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3aX0AM, CHPSIMOBAaHI HA PO3CEKPEUCHHS MPOIECyalbHUX JOKYMEHTIB, SIKI CTalu
nifgcraBoto st nposeaeHHss HC(P)/, onHak Taki JOKyMEHTH HE Oyl pO3CEKpEUEHi 3
MPUYMH, 110 HE 3aJIe’Kalid Bl BOJI 1 MpOLleCYadbHOI MOBEAIHKU MPOKYpOpa, TO CYA
HE MOXke aBToMaTuyHO Bu3HaBatu npoTokonn HC(P)/ negonyctumuMu noka3aMu 3
MOTHUBIB HEBIIKPUTTS MPOLECYAIbHUX JIOKYMEHTIB, SKUMH CaHKLIOHOBaHE iX
npoBeeHHs [4].

VY rtoit ywac, sk go uporo BC, y Tomy umcm i y ckiaal Benukoi Ilanatw,
YXBAJTIOBINCH JIIaMETPAJIbHO TMPOTUJIEKHI BUCHOBKM (HAMpUKIAA, MOCTaHOBA
cripaBa751/7557/15-k, npoBamxenHss No 13-37kcl8), ski cTaBanu NpUYMHAMHU
YXBaJIEHHS peablUIITYIOuuX PillieHb (BUMPAaBAYyBaIbHUX BUPOKIB, YXBaJl PO 3aKPUTTS
MPOBAKEHB ).

Takum umHOM, ciif HaronocuTH, 1o pimeHHss BC mpu ix o00B’SA3KOBOMY
XapakTepl 7l OpraHiB JIOCYJAOBOTO PO3CIiIyBaHHS Ta MPOKYpaTypu, NPUUMAIOTHCS
0e3 J0CTaTHhOT BUBAXKEHOCTI, PO IO CBiA4YaTh moctaHoBd BC 3 omHOTO M TOro XK
MUATAaHHS KPUMIHAJIBHOTO TMPOIECY, HACIIIKOM YOro € HEBUKOHAHHS 3aBlIaHb
KPUMIHAJIBHOTO MPOBAJIKEHHS.

Ha nam nmornsg, BC cnig 3BepHYTHCH 10 MPAKTUKUA NPUWHSATTSA MOCTAHOB
[Inenymom BC VYkpainu, siki Oyiu pe3yabTaToM I'PYHTOBHOIO BHUBYEHHS HE OJHOIO

MPOBAKEHHS, a [UI0T HU3KU 3 METOI0 MPUUHSATTS KOHCOJI1ITOBAHOTO PIllICHHS.

Cnncoxk BUKOPUCTAHUX JIKepeJl
1. Peaka B.M. IIpoBajkeHHs MO TeEpeBiplll BUPOKIB, MOCTAHOB 1 yXBald CYIY.
IIpasosa oepoicasa. 2012. Ne 14. C. 230-235.
2. IIpo cymoyctpiit 1 cratyc cyaaiB Bin02.06.2016 Ne 1402-VIII / URL:
https://zakon.rada.gov.ua/laws/show/1402-19#Text.
3. IHanpypckuit .. CynebHOoe mpaBOTBOPYECTBO B CHCTEME HOPMATHUBHO-
MpaBOBBIX AaKTOB. Becmuux TiomeHcko2o 2o0cyoapcmeeHHo20 VHUsepcumemad.
CoyuanvHo-sxoHomuueckue u npasosvie ucciedosanus. 2015. T. 1. Ne 3 (3). C. 153-
158.
4. TlocranoBa Bemmkoi Ilamatm BC Bim 16.10.2019 cnopaBa Ne 640/6847/15-x
(mpoBamxenns 13-43kc19) / URL: https://reyestr.court.gov.ua/Review/8517457.
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Jlemenko T.B.

cmyoenmka 4 kypcy, epynu I1/]-171, opuouunozo gpaxynemeny
Hasuanvno-naykosozo incmumymy npaea i coyianbHux mexHono2iu
Hayionanvnozo ynieepcumemy « Yepniciecoka noaimexmikay

M. Yepnizcis

Haykosuu kepiénuk: K.10.H., JOIEHT,
JOIEHT Kadeapu MpaBOOXOPOHHOT AISITBHOCTI
Ta 3araJibHONpPaBoBUX AUCHUIUIIH Mapymiak O.A.

JO IIUTAHHSA IIPO BU3HAYEHHA TEPMIHIB «IUTHUHA» TA
«JIITU» B 3AKOHOJABCTBI YKPATHU TA MIZKHAPOJTHUX AKTAX

VY poszaini I Konctutynii Yipainu «IIpaBa, cBoO601M Ta 000B’SI3KU JTIOJIUHU 1
IPOMAJISTHUHAY» TOHATTS «IUTHUHA» 1 <«JIITH» BXKUBAIOTHCS TUIBKU B JIBOX CTATTSIX: B
cT. 51, AKa 3akpimiroe 00OB'SI30K JAEp:KaBU 1 0ATHKIB MIKITYBaTUCA MPO JITEH, a JiTeH
PO CBOIX HEMpale3JaTHUX 0aTbKiB; B CT. 52, 1110 MICTUTh HOPMU MPO PIBHICTH IiTEH
y CBOiX IMpaBaxX HE3aJIe)KHO BiJ MOXOKEHHS, a TAKOX Bil TOr0, HApPOJ>)KEH1 BOHU Y
1001 um mo3a HuM [1].

Y  JOKTpUHI YKpaiHCBKOTO TIpaBa pPO3PIBHAIOTHCA TEPMIHU «IUTHUHAY,
«MAJIOJNITHINY, «IITH», «HEMOBHOMITHIN». B 3akoni VYkpainu «IIpo oxopony
JUTUHCTBAY 3TaJy€ThCA JIMILIE TEPMIHU <JIITH», «IUTHHAY», B paMKax SKOTO JUTHHA
BU3HAYAETHCA SIK 0c00a, sika He Jocsria Biky 18 pokiB (MOBHOMITTS) [2].

JIns po3yMiHHSL TIpaBa BHUIIEBKa3aHUX TEPMIHIB, HANPUKIAJ, «IUTHHA» 1
«HETIOBHOJIITHIN» HEOOXITHO PO3TJISHYTH Il HOHSTTS CUCTEMHO. Y TIyMayHOMY
cioBHUKy B. J[lansg mNOHATTA «IuTA», «HEMOBISN», «IUTHUHAY, «MAaJOJITHINY,
00MeXyeTbCsl BIKOBUM MepiooM 10 14 a6o 15 pokis [3, c. 256].

VY HMBUIBHOMY 1 CIMEMHOMY IpaBl MOHATTS «IITH» 3aCTOCOBYETHCA 1IOA0 OCIO,
SK1 HE JTOCSITJIM BCTAHOBJIEHOT'O 3aKOHOM BIKY ITOBHOJITTSI.

BianoBigno nmo cr. 6 CimeitHoro konekcy (mam — CK) VYkpaiHu AUTHHOIO
BU3HAETbCSI 0co0a, sKka HE JocArja BiKy BICIMHAALSTH POKIB (TTOBHOMITTS).

MaJoiTHBOI0O BBaXKAETHCS AUTHHA A0 JOCATHCHHA HCKO YOTHPHAAUATH pOKiB.
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HemnoBHONMITHROIO BBaXKAETHCSI JUTHMHA Yy Billl Bl YOTUPHAIUSTH JO BICIMHAILSTH
pokiB [4]. Tak BuzHaueHo i B [{uBinibHOMY Koziekci Ykpainu [5].

V¥ Kousennii npo npaBa nutunu Bif 20 nucromana 1989 poky B crarti 1
BUKOPHUCTOBYETHCS MMOHATTS <«JIUTHUHAY», MiJ SKUM Ma€ThCs Ha yBa3l JIIOJIMHA, SIKA HE
nocsria BiKy 18 pokiB. 3BICHO Xk, IO SKIIO B MIKHAPOJHUX JOKYMEHTaX BIICYTHS
BKa3iBKa Ha BIK, 3 JIOCSITHEHHSIM SIKOTO HACTAa€ MOBHOJITTA, TO BUOIp (3 HasBHUX B
MDKHApPOAHIN MPAKTHUIl CTAHAAPTIB) MPU MO0 BU3HAYEHHI TOBUHEH OYTH 3p00JIeHHI
Ha KOPHUCTh BEPXHBOI BIKOBOI MeX1. Y OUIBIIOCTI BUMAKIB, 0€3 CyMHIBY, MiJCTaBOIO
JUIS BA3HAYEHHS BIKOBMX PaMOK HETIOBHOJITTS TOBUHHI CTaTH TOJ0eHHs KoHBeHIT11
OOH npo npaBa IUTHHU .

KonBeH1lis npo mpaBa JTUTHUHH CTOCYETHCS 0CiO, SIKI HE AOCSATIM 18-piuHOrO
BIKY, <GIKIIO 3a 3aKOHOM, 3aCTOCOBYBaHHMM JO JIaHOi OcOOM, BOHAa HE JOCSTae
NOBHOMITTA paHime» (crarts 1 KosBeHuii npo mnpaBa AWUTHHU), 1 I8 iX
XapaKTEPUCTUKU BUKOPUCTOBYETHCS 3aralIbHUN TEPMIH «IITU» [6, c. 45].

A B IlpaBunax OOH, mo cTOCYIOTbCA 3aXUCTy HEMOBHOJIITHIX, 1M030aBIEHUX
BoJ1 (1990 p.), HE MICTUTBCS KOAHUX YTOUHEHB OAO0 18-pIyHOTO MOPOTY, 1, CyAsTYN
3 iXHBOI HA3BH, BOHHU BIJHOCSTHCA O OCIO, IO Mae Ha3BYy «HEMOBHOJITHIMU».
Hapnaku, B [lekiHchbkuX mpaBuiax (MpudHSATUX paHiie, HbK «KoHBeHIis mpo mpasa
TUTUHWY), A€ JUIsl BU3HAYEHHS IUILOBOI TPYNMU TEXK BUKOPUCTOBYBABCS TEPMiH
«HETIOBHOJIITHI», HE BCTAHOBJIEHO KOHKPETHHH BiK, a 3aMICTh IIbOTO CKa3aHO, IO JJIs
1iJIed JTaHOTO JIOKYMEHTa «HEIMOBHOJITHIM € JuTHHA abo MoJIoJa JIIAWHA, sKa B
paMKax ICHYKYO1 IPaBOBOi CUCTEMU MOXe OyTHU MPUTITHYTUM 32 MPABONOPYILICHHS
710 BIATIOBIATBHOCTI B TaKii opMmi, sika BIIPI3HIETHCA B1 (OPMU BiAMOBIAATBHOCTI,
SIKa 3aCTOCOBY€ETHCS 0 IOPOCIOroy (mpasuio 2.2.a.).

B Ep-Pisacekux kepiBHUX NPUHIUIIAX TEXK BIJACYTHS KOHKPETHE BU3HAYCHHS,
MPOTE HArOJONIYETHCS, IO IX CIIJ TIYMauWTH 1 3aCTOCOBYBATH «B PO3LUIUPEHOMY
KOHTEKCT1» IHIIUX JOKYMEHTIB, B ToMYy uucii «KoHBeHIii mpo mpaBa AUTUHU» Ta
«llexiHChKUX TpaBUiax». BiIHOCHO BIKY IIe nependayae 3aCTOCYBaHHS HAWBHILIOTO
CTaHAApPTy 3 THUX, SIKI BCTAHOBJEHI BUIIE3rajaHUMU JOKyMEHTaMHU: B OLIBIIOCTI

BUIAJIKIB 11€, 0€3CYMHIBHO, nependaueHi «KOHBEHINIEIO PO MpaBa JUTUHU «OCO0H,
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AK1 He focarnau 18-piyHoro BiKy», IpoTe A0 KpaiH, Jie crpaBu oci0 y Bimi 18 pokiB 1
cTapiie, Bce 1€ PO3IIISAAlOThCs OpraHamMu (CyJaMu) Yy COpaBax HEMOBHOJITHIX,
MOXke OyTH 3aCTOCOBAHO BiIKpUTE BU3HAUYEHHS, NaHe «[IeKIHCbKUMU TIpaBUIaMu.

«KepiBHI MNpPUHIMONY», HE3BaXKAalOYM HA CBOIO Ha3By, SK MPaBUIIO,
BUKOPHUCTOBYIOTh TEPMIHH «IITH» 1 «IOHAITBO», IPUYOMY YaCTO OJHOYACHO; TEPMIH
«HETIOBHOJITHI» 3YCTPIYA€ThCA B iX TEKCTI TUIBKM B 3HAYEHHI INPUKMETHUKA,
HaIpPUKIIAl: «IPaBOCYAAS II0JI0 HEMOBHOMITHIX» 200 «HETOBHOJITHS 3JIOYMHHICTDY.
Iamoi Ttouku 3opy gorpumyetbesi E.b. MenbHUKOBA: «IiJ] HEMOBHOMITHIM
BU3HAETHCS JIIOJIMHA, SIKa HE JOCSTNIa TIEBHOTO BIKY, 3 JOCSATHEHHSM SIKOTO 3aKOH
MOB'sI3ye MOro NOBHY MAI€3JATHICTh, TOOTO peaji3alildc B IOBHOMY 00cs31
CyO'eKTUBHMX TMpaB 1 OPUIAUYHHX OOOB'S3KIB, mporojiomeHux KoHCTUTylieo Ta
IHITUMU 3aKOHaMU kpainu» [7, ¢. 19].

KoxHa 3 Ha3BaHMX KaTeropii ocid Mae MpaBoO Ha ICHYBaHHS, 3aCTOCYBaHHS 1
TEOPETUYHE MOSACHEHHS. Ajle MK TUM, HE MOXHA MK HUMHU CTaBUTHU 3HAK PIBHOCTI.
JI1s1 X BIAMIHHOCT1 HEOOX1THO MO3HAYUTH O3HAKH, BIACTUB1 3a3HAYCHUM KaTEropisiMm
0ci0, SIKi MOXKYTh MOCTY>KUTH OCHOBOIO JJIs1 (POPMYITFOBaHHS BIAMOBIIHUX J€(iHIIIIH.
Ha nymky aBTOpa, MOHATTS «IUTHHA» CKIAJA€ThCA 3 CKIAJOBUX IMOHSATH:
«MAJIOJITHINY 1 «OTITOK». SIK 3a3Ha4€HO BWINE, M MAJOTITHIMH PO3YMIIOTHCS
ocoOu, sIKi He JOCSTJIM YOTUPHAILSTH POKIB. [IOHATTA «MaJONITHIN) Ma€e BXKUBATUCS
0 BITHOIIEHHIO JI0 JIITeH 3 MOMEHTY iX HapOJXKEeHHs 1 10 aecsat pokiB (0-10).

Kareropist «MamnoJiTHD» 3aCTOCOBYETHCSI B TOMY BHMIAJAKy, KOJU HEOOXITHO
BU3HAYUTHU TMOJOXKEHHS «JIUTUHU» B CYCIUIbCTBI 3 MOMEHTY HapOJKEHHS 1 10 TOrO
4yacy, KOJM BiH caM MOK€ BHUCJIOBJIIOBAaTH CBOIO AYMKY B NepeAOadeHUX 3aKOHOM
BUMAAKaxX (YCUHOBJIEHHS, MPUMIIICHHS B TPUHOMHY CiM'I0). Best BiOB1naNBHICTD 3a
MaJIOJITHIX JITe 3a BITYM3HSHUM 3aKOHOJABCTBOM JIEKUTh Ha OaThbkax abo ix
3aKOHHUX MPEJICTABHUKIB.

BianoBigHo 10 HMBIABHOIO MpaBa AITH Y Billl BiJ IIECTA IO YOTUPHAALSTH

POKIB (MaJOJIITHI) MOXXYTh CAMOCTIMHO BUMHATU ApiOHI1 NOOYTOB1 NPaBOYMHHU, YTOAM,
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CIpsIMOBaH1 Ha O€30IJIaTHE OTPUMAHHS BUTOJH, SIKI HE MOTPEOYIOTh HOTAPIaJbHOIO
MOCBITUEHHS a00 JIepKaBHOI peecTpallii, Mae MPaBO PO3MOPSIKATUCS KOIITAMH,
HaJJaHUMH 3aKOHHUMU TpeACTaBHUKaMH. BiANMOBIIHO 10 HMBUILHOTO TIpaBa JITH Y
Billl Bi IIECTU O YOTUPHAAISTU POKIB (MAaJIONITHI) MOXKYTh CAMOCTIMHO BUMHSTH
IpiOH1 MOOYTOB1 MPABOYMHHU, YTOAH, CIPSIMOBaH1 Ha 0€30IIaTHE OTPUMAHHS BUTO/IH,
Kl HE NOTpeOYIOTh HOTaplaJibHOTO TMOCBiIUEHHS a00 JEep)KaBHOI peecTparlii, Mae
MpaBO PO3MOPSKATUCS KOIITAMHU, HAJAaHUMHM 3aKOHHUMH TpEICTaBHUKAMU.
[TiuiTkOM Citil BBaXXKaTH IUTHHY Y BILI B JECSITH 10 YOTUPHAALSATH POKIB. AJKe
BianoBiaHo a0 ctatTi 171 CK nquTtuHa mMae npaBo BUCIOBIIOBATH CBOIO JYMKY came 3
L[bOT'0 BIKY IPY BUPILIEHHI B CIM'T Oy/1b-IKOT'0 MUTAHHS, 110 3a41la€e HOro 1HTEpeCH, a
TaKoXX OYTH 3acyXaHOI0 B XOJ1 OYJb-SKOTO CYyJIOBOIO YU aJMIHICTPATUBHOTO
po3MIISIAY 1 T. 1.

Takum yuHoM, y Biui Bix 10 10 14 pokiB IUTUHU MOKHA BBa)KaTH MiJIITKOM 1
caMe B LIel MepioJy y HBOrO 3'ABISIIOTHCA JEAKi TIpaBa, SKUMU BIH Ma€ MPaBo
KOPHUCTYBATHCS 0€3 10MOMOT" 0aThKiB 400 3aKOHHUX MPECTABHUKIB.

Ha nHamy nymKy, MOHSTTS «IMTHHA» BOJIOJI€ HalOUIBIIOK YHIBEPCAIBHICTIO.
OcCKUIbKM BOHO 3aCTOCOBYEThCS HE TUIBKM TMPU XapaKTEPUCTUIl OCoO0U 0
nocsirHeHHs 18 pokiB, a U micis JOCSATHEHHS JaHOTO BiKy (Hampukiam, s
MO3HAYEHHS IOPUIUYHO 3HAYYIIOro 3B'I3KYy JITel 31 CBOIMU OaTbkamu abo ocobamu,
1[0 iX 3aMIHIOIOTh, OCKUIbKU JIFOJMHA 3aJUIIAETHCS JJI1 HUX JUTHHOIO HE 3aJIEKHO

BiJl TOTO, B IKOMY BiH BIIll 3HAXOUTHCH).

Cnucok BUKOPUCTAHUX JIKepeJI
1. Koncturyuis VYkpainu: 3akoH VYkpainu Bix 28 uepBHsS 1996 poky.
Bioomocmi  Bepxosnoi Paou Vxpainu. 1996. Ne 30. Cr. 141. URL:
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80 (mata
3BepHeHHs: 15.11.2020).

62



2. 3akoH Ykpainu «lIpo oxopony autuHcTBa» Bin 26 kBiTHA 2001 poky
No 2402-1II. Bioomocmi Bepxosnoi Paou Vxkpainu. 2001. Ne 30. Cr.142. URL:

https://zakon.rada.gov.ua/laws/show/2402-14#Text (nata 3BepHeHHs: 15.11.2020).

3. Jamp B. TonkoBsIi clIOBaph )KUBOTO BEJIMKOPYCCKOro s3bika. M., 1979. T.
2.516c.

4. Cimeitnuii xoaexc Ykpainu: 3akoH Ykpainu Big 10 ciuna 2002 poky
No 2947-111. Bioomocmi Bepxosnoi Paou Ykpainu. 2002. Ne 21-22. Ct.135 URL:

https://zakon.rada.gov.ua/laws/show/2947-14#Text (nata 3BepHeHHs: 15.11.2020).

5. [HuBuibHu#t  komekc  Ykpainm Big 16 ciuas 2003 poky
No 435-1V. Bioomocmi Bepxosnoi Paou Vxpaiau. 2003. NeNe 40-44. Ct.356. URL:

https://zakon.rada.gov.ua/laws/show/435-15#Text (mata 3BepHeHHs: 15.11.2020).

6. Pe3omtonust I'enepanbuoit Accam6ien OOH 45/113 ot 14 gexabpsa 1990 r.
«IIpaBmma  Opranamzanun  OOBeaWHEHHBIX  Hammii, Kacarommecs  3aIuThl
HECOBEPIIIEHHOJETHUX, JIMIIIEHHBIX CBOOOIb». Opranuzanus O0benuHeHHbpIXx Harui.
Heto-HMopk, 1992. 136 c.

7. MensaukoBa O. b. IOBeHanpHasg roctunus: YueOHoe mocoone. M., 1999.

176 c.

63



Masyp I1.1.,
excnepm YepHizciecbko20 HAYKOBO-00CIOH020
excnepmuo-Kpuminanicmuynozo yenmpy MBC YVkpainu

Kopooko B.A.,
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ekcnepmuo-Kpuminanicmuynozo yenmpy MBC YVkpainu

KITACUDIKALIIA CJIIAIB TA MEXAHI3M CJIIJOYTBOPEHHA

KoxHuil kiac chnigiB MOXHa Kilacu(ikyBaTh 3a MEHII 3arajbHUMU —
BUJIOBUMH, POJOBUMH 1 TrpynoBuMH ocHoBamu. Cepel OCTaHHIX Tpeba Ha3BaTH
nepeaycim: a) pyx, noro ¢hopmu 1 Buau; 0) GopMmy BiTOOpaKEHHS; B) BUJI 1 XapaKTep
CH1IOYTBOPIOIOYOTO 00'€KTA; T') KOJIBOPOBICTH 1 BUJIUMICTD; J1) MEXaH13M B3a€MOJIi —
CIIIOYTBOPEHHS; €) BUJ 1 OCOOIMBOCTI 3aCO0IB YUYMHEHHS 3JI0YMHIB; %) BUJ CIIJiB-
3MIH MaTepiajJbHOTO cepeaoBuina [1, c.174].

[lobynoBana y BiNMOBIAHOCTI /10 HA3BaHUX OCHOB Kiacu(ikailis CHiAIB Yy
KPUMIHATICTHUILI BIAPI3HAETHCS BiJl ICHYIOUMX BIIHOCHOIO MOBHOTOIO 1 TOUHICTIO, LIO
JTO3BOJISIE 1 1Tl 3IMCHIOBATH JAIJICHHS KJIACIB, POMIB 1 BUJIIB CIIIIB, aK 1O BUIUICHHS
IHAMBINYaTbHOTO BUZHAYECHHS CIIY, 3ATUIIIEHOTO KOHKPETHUM MPEIMETOM.

VY 3anpornoHoBaHIi Kiaacu@ikanli CIiIIB 3JI0YMHY HAWOUIbII BEIUKHM 3a
o0csiroM € Kjac — caiau JoAuHu. | 11e 3aKOHOMIPHO, OCKUIBKM Y KPUMIHATICTHUIIL
CHIIM JIIOAWHU BUCTYMAIOTh OCHOBHUMHU JpKepesiamu iHdopMalii ansg i po3iiyky 1
OTOTOXHEHHA. JIroauH1 mpuTaManHi Bci popMH B3aeMojil 1 BiIOOpakeHHS, 1 caMme
gyepes 1€ 11 Caiagu HalOuUIbll O0araTorpaHHoO BIAOMBAIOTH il O3HAKM 1 BIACTUBOCTI. 3a
BUJIOM B1IOOpa)X€HHS Kjac CHIiAIB JIOJUHU PO3AUICHUN Ha i7eaibHi 1 MaTeplayibH1
CiM, SIK1 y CBOIO 4Hepry MiAJal0ThCs Kiacudikalili Ha poJOBUX OCHOBax. Tak,
MaTepiaiabH1 CJIIIN PO3AUICH] Ha CIIAU-BIIOOpaXeHH 1 claiau-pedoBuHu. Caiau-Bimo-
OpakeHHsI — 1Ie MaTepiajbHI KOMii CIiA0YTBOPIOOYUX O00'€KTIB a00 iX YacTHH, SIK1
BCTYIAIOTh Yy B3aeMoJlil0. Tomy B Kiacuikailii Ha3BaHl CIIJOYTBOPIOIOUl O0'€KTH

JTIOJIUHU SIK (DI3UYHOTO Tida: 30BHIMIHICTH, TOOTO (hopMma, po3Mip; MIKIPHUN MOKPUB
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o0JnyYsi, pyKu, HOTH, 3yOH, HII'TI, @ TAaKOX (YHKI[IOHAIbHI BIACTUBOCTI — HABUYKH,
K1 B1I0OpaxaroThCs K MaTepiajabHO, TaK U 1/1€aJIbHO.

Cnigu-pe4oBUHU Yy CIIJIO3HABCTBI 3aBEJICHO AUIMTH HA YACTKU 1 BUJLJICHHS.
YacTku — 11e¢ MaJli YaCTUHU IJIOr0, IO BIIOKPEMIIIOIOTHCS B TUIa JIOAUHU Y
MPOIIECl 3IOYMHHOT AISTHOCTI Ta ABJISIIOTH COO0K0 CaMOCTIIHI JpKepesia 1HhopMaIlii.

BuauienHs — me TakoXK YacTUHU IIUIONO — CIIAH, SKI BHHHUKAIOTH IT1J Yac
(1310JI0TTYHOT KUTTEAISTLHOCTI JIOJMHU SIK JKUBOTO OloyioriyHoro ob'exra. Tomy
HalyacTillle BUAUICHHAMH € PIJK1 YTBOPEHHS — CJIMHA, c€Ya, 1 T. 1H. a00 ra3onoaioHi,
Hanpukiaa, 3amax. Choigu-BuAuleHHs y Kiacuikamii JaroTbed y  BUINIAII
nepepaxoBaHUX CIIIOYTBOPUYUX OO0’ €KTIB-pEUOBHH (IIT, KUpP, CJIHHA TOIIO) [2,
c.140].

Kunac cnifiB-3aco01B yUHMHEHHS 3J10YMHY CKIIAJIA€ThCS 13 EepepaxyBaHHs BUIB
1 poliiB MaTepiaibHUX O0'€KTIB, 1110 BUKOPUCTOBYIOTHCS Y 3JIOUYMHHIN AISIBHOCTL. Y
TpPacojyorii 10 HUX, SK MpaBUJIO, BIAHOCATH 3HApSAAS 3J0MY, IHCTPYMEHTH 1
MpeaMEeTH, BOTHENAIbHY 1 XOJOAHY 30p010, TpaHCOPTHI 3aco0u, TBapuH. OCTaHHIM
4acoM JI0 3ac00IB YYMHEHHsI 3JI0YMHY CTaju 3apaxoByBaTH JpKepelia MiJBUIIEHOT
HeOe3NMeK — MaIlluHKW, BEPCTaTH, MiAIMalibHI MeXaHI3MH, NOOYyTOB1 MNpUIay,
(G13UYH1 SBUINA, CWIBHOMIIOYI Ta OTPYHHI PEYOBUHHU, HAPKOTHKHU, a TAKOX SIBHUIIA
MPUPOJIA — BOTOHB, BOAY 1 T. 1H.

Tperiit kiac 00'enHy€e MaTepiaiabHi CIIIM B IIUPOKOMY PO3YMiHHI, TOOTO BCSIK1
3MiHM, Kl BUHMKAIOTh y MareplajJbHOMY CEpEJOBHILI BHACIIIOK 3JI04MHY. Tomy,
CHiI-3MIHA — 11€ HE TUIBKU CHIAU-TIPEAMETH, CIIIU-BIIOOPAXKEHHS 1 CIAN-PEUOBUHH,
a W 3MIHM y PO3TallyBaHHI T y MPOCTOpi, MOSIBA HOBUX 1 3HUKHEHHS CTapux
npeaMeTiB 1 pedeil; 3MiHM (OpMH, PO3MIPY 30BHIIIHBOIO BHUIISIAY 1 SKICHO-
KUIBKICHOTO CKJIaqy. BUuieHyBaHHsS CHCTEMH CIIJIB 3JI0YMHY HOBOT'O KJIACy CIIJIB —
CHIIB MaTepiadbHOTO CEPENOBUINA, CIPHUSAE IUIECHPSIMOBAHOCTI MOMIIYKY JKEPE
iH(dOopMallii pu OrIs Al Miciisl OA1T 1 aHAI3y MOAlL B iiomy [3, ¢.126].

Pa3om 3 TMM HaBeneHa KiacH(IKalis CIiIIB 3J0YUHY, MOOYJ0BaHA 32 TPhOMaA
OCHOBaMH, HE € YHIBEpPCallbHOIO, OCKUIbKM BOHAa HE BPAaXOBY€ TaKUX BaXKJIUBUX

OCHOB, SIK MEXaHI3M CII1JIOYTBOPEHHS, BUAUMICTD 1 KOJILOPOBICTH CIIIIB.
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Mexani3M B3aeMoAil MOke OyTHM KOHTaKTHHHA 1 O€3KOHTaKTHUH, a MEXaHI3M
YTBOpPEHHsI 0€3MOoCcepe/IHbO CHiAIB  NUIsIXOM Aedopmaliii, THUCKY, BUIAUICHHS,
PO3IUIEHHS, HAllapyBaHHs 1 BiANIApYBaHHS, BUTUCHEHHSI, TOOTO MEPEpO3NOILICHHS
CIIAOCTIPUMMAOY0l PEYOBHMHM. 3BIACH Kiacudikaiis CHaiIiB 32 MEXaHI3MOM
YTBOPEHHS J03BOJISIE IPABUIBLHO 1 MOBHO BU3HAUUTH ciifl. Hanmpukian, BusBieHUU
3adapOoBaHUl YEPBOHOIO PEUYOBUHOIO CJIJI Halbll € KOHTAKTHUM, CTATHYHUM,
JIOKaJbHUM, YTBOPEHHUM MUISXOM HamapyBaHHs (apOyBajdbHOI PEUYOBHUHH,
BiIOKpeMJiIeHO1 Big manblg. AOO0 chii po3py0y COKHpPOIO € KOHTaKTHHM,
JTUHAMIYHHUM, JIOKQJIBHUM CIIIJJOM KOB3aHHSI.

Binomi ¢dopmu B3aemonii — KOHTakTHI 1 OE3KOHTAaKTHI Yy HaBeleHIl
Kinacudikaiii CIiAiB 3JI0YMHY 32 MEXaHI3MOM B3a€MOJIi 1 CI1J0YTBOPEHHS
BUKOPHCTaHI SIK 3arajibHi OCHOBU. KOHTaKkTHI Cliu 3aBeJieHO AUTUTH (YMOBHO) Ha
CTaTU4HI 1 AuHaMiuHi. [Ipy KOHTaKTHIN B3a€MOJIi CIIIOYTBOPEHHS BIOYBAETHCA HA
MICIIl 3ITKHEHHS T Ta 3a ix Mexamu. OTxe, pO3pI3HAIOTH CIIIM JOKaldbHI Ta
nepudepuyHi.

OCHOBY KOHTaKTHOTO CTaTUYHOIO CJIIJOYTBOPEHHS CKJIAJa€ MPSIMOJIHIAHUIMA
pYyX B3Aa€EMOJIIOYMX OO0 €KTIB, TOMY CJiJ YTBOPIOETHCA BHACIIAOK THCKY,
HamapyBaHHS a00 BiAIIapyBaHHS PEUYOBUHU, KA 3HAXOIUTHCS HAa B3a€EMOJIIOUUX
00 €KTax.

KoHTakTHI nMHAMIYHI CHIJU JIOKAJIbHI, B OCHOBI iX CJI1JIOYTBOPEHHS JIEXKATh
BUJIM MEXAHIYHOTO PYyXy — MPSAMOJIHIAHO-NIOCTYyNAJIbHE, 3BOPOTHO-IMOCTYHAJIBHE,
00€epTOBO-NIOCTYNANIBLHO-TIOCTYTIANIbHE 1 00€pTaHHS-KOYEHHS. 3BIJICU YTBOPIOIOTHCS
CJIIIM KOB3aHHs, PO3IMUITY, CBEPUIIHHS 1 KOUCHHS.

MexaHi3M O€3KOHTAKTHOTO CI1JOYTBOPEHHSI OCOOJIUBUH 1 B KpUMIHATICTHUIIL JI0
HEJJaBHHOTO Yacy He pO3rJsjaBcs, a Ciliau Oe3KOHTAKTHOI B3aeMOJii, sKi
3yCTpIYalOThCS B TMPAKTHIll, BUKOPUCTOBYBAJIUCH Jallecko He TOBHIcTIO. [Ipu
OE3KOHTAKTHOMY CHIJOYTBOPEHH1 BIJOOPaXKEHHS  CIIIOYTBOPIOIOYOTO 00 €KTa
Bi1OyBaeThcs nucTaHiiHO. Chia-BiioOpaKeHHs BUHUKAE IUISIXOM Iepejiadl O3HaK 1
BIIACTUBOCTEN MpH B3a€MOJIi 3 TPETIM MaTepiadlbHUM 00 €KTOM, SIKHMH 3HAXOAUTHCS

MDK HUMU (B3a€EMOJIIFOUUMU TUlaMH). TakuM YMHOM BUHUKAIOTh 3BYKOBI CIIIJIA, KOJIU
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MEXaH14H1 KOJIMBaHHS 3BYKOBOI'O 00 €KTa MepefaloThes 0 MpuiiMaua uepe3 TBepIeE,
piake abo razonoAioHe Tino. Uepes e 0€3KOHTAKTHI CIIIN MOXKYTh OyTH MEXaHI4HI,
ONTHYHI, MarHiTHI, paaiaIliiHi.

VY Tpacosorii caigu HEPIAKO AUIATh Ha penbedHl BigoOpakeHHs, HA 00 €MHI 1
MOBepxHEB1 (IJIOCKICH1), a MIOAO0 BHAMMOCTI 1 KOJIHOPOBOCTI — Ha 3adapOoBaHi 1
0€3KOJIbOpPOBI; BHIMMI, MaloBUAUMI 1 He3puMi. Cligu 3J04YHHY MOXKYTh
KJ1acu(IKyBaTHUCH 132 IEIKUMU THIIMMH OCHOBaMH.

[Ipuunnoio B3aeMoAli € Oylb-siIKa €HEpris - MexXaHIuyHa, TepMiyHa, XIMIYHA,
O1loJorivHAa.

Buacnimok aAii MexaHIYHOiI €Heprii CIHigd YTBOPIOIOTHCA 32 PaxyHOK
MepeMIIIeHHs] 00'€KTIB y MPOCTOPI, BIIOKPEMIIEHHSI YACTUHU BIJ] I1JIOTO, PO3LICHHS
IIJIOT0 Ha YACTUHHM, 3aJIMIIIKOBOI AedopMariii.

[lin wac nii TepMiuHOi €Heprii CIiAM YTBOPIOIOTHCS BHACIIAOK 3aKOMTIHHS,
OOBYTJICHHS, CIIOTICIIIHHS.

XiMiyHa €Heprig CHpus€ YTBOPEHHIO CHIAIB BHACIIIOK OKHUCIICHHS,
PO3KJIaJIaHHS Ta CIIOTYYEHHS.

ITim gac mii GiojeriyHoi eHeprii BUHUKAIOTh CIIAW BHACTIIOK PO3MHOXKEHHS,
BiIMUpaHHSA, PO3KJIadaHHs, THUTTSA TKAHUHU O10JI0TTYHUX 00'€EKTIB.

Cnign B Tpaconorii ki1acu(dikyroTbCs 3a PI3HUMH TifcTaBamu. Tomy icHye
KuibKa kinacudikamiin. Hailo bl 3aransHOI0 cepell HUX € MO CIIB Ha TPU TPYIIH:
l)cninu-BigoOpaxkeHHs (mepeatoTh 30BHIMIHIO OyJOBY KOHTAKTYHOUOi YacCTUHHU
CH1I0YTBOPIOKOYOTO 00'€KTA);
2)chiau-npenMeT (MaTtepianibHi 00'€KTH OCOOMCTOro, MOOYTOBOTO, BUPOOHHYOIO
MpU3HAYCHHS, 3aIUIIIeH] 400 BUHECEH1 3 MICIIS MO/Ii1);

3) chaiau-pedyoBUHM (YaCTMHA PI3HUX KaTeropid  MaTepladbHUX Tl
nakoapOHMX TOKPUTTIB, TMOTOXKUPOBOI PEUYOBHHU, CHUIYYHX, PIAKAX Ta
ra3onoAiOHuX Tu1, SIK1 3aJIMINAIOTHCSA HA MpeAMeTax Ha Micili Mol a0 3HUKAITh 3

MICIIS TTOIIT).
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3a BUJAOM CIIJOYTBOPIOIOUKX 00’ €KTI» CIIAU MOJAUISIOTHCSA HA CIIJINA: JTIOJIUHH;
cmiau  30poi; 3HApAANsS; IHCTPYMEHTIB; BHUPOOHMYMX  MEXaHI3MiB;  CIIJIH
TPaHCIOPTHUX 3ac00iB TouIO [4, c. 25].

3a MeXaHI3MOM YTBOPEHHSI CIIAM MOJUIAIOTHCA Ha CIIJIU: HalllapyBaHHS,
BiJIllIapyBaHHsI, JIOKAJIbH1, IepudepruyHi, 00'€eMHI Ta MOBEPXHEBI.

Crnin HamapyBaHHS YTBOPIOETHCSI B PE3YJIbTaTi BIJOKPEMIICHHS YaCTUHOK Bijl
CJIIIOYTBOPIOKOYOI0 00'€KTa Ta HAalllapyBaHHSA iX Ha ciiocnpuiiMaroyomy. TunoBumMu
NpUKIaJaMi [bOTO BHUAY CHIAIB € TOTOXHUPOBI CHIAM TalbliB PYK, CIIAU
3a0pyAHEHOT MIJOIIBU B3y TTS TOIIIO.

Crnin BinlapyBaHHS YTBOPIOETHCS BHACHIAOK BIJOKPEMIICHHS YaCTHHOK Bijl
ciimocnpuiiMarodoro o0'ekta. XapakTepHUMH CHlJaMU IILOTO BUY €, HaNpPUKIa,
CHIIM MAJNBIIB PYK, 110 JOTOPKHYJHUCS JI0 CBIXKOBUKPAIIEHOI MOBEPXH1 OyAb-SKOTO
o0'ekra.

JlokanpHUN CIiJT YTBOPIOETHCS Y MICII KOHTAKTy, a nepudepudnuii - 3a Moro
MexkaMH. Y MEepIIOMY BUNAIKY - 1€ CIiJl B3yTTS B MeXaxX KOHTaKTy, a B APYromy -
CJIIIM MIITY Ha Mi031 32 MEeKaMU MiJO0IIBU B3YTTS.

OO'eMH1 cnigu YTBOPIOIOTHCA 32 paxyHOK 3MiHU Gopmu (pylHYBaHHS)
CIIOCHpHUIIMalOyol TMOBEpPXHI y TIA ii YacTHHI, fKa BCTylaja B KOHTAakKT 31
C1IOYTBOPIOIOYUM 00'€eKTOM. YTBOpPEHHSI 00'€MHOTO CHIAY MOXKE 31HMCHIOBATUCH SIK
3a paxyHOK IJIaCTUYHOI AedopmMaliii MaTepiany clifocnpuiiMaroyoro oo'ekra (ciaiau
HII Ha TPYHTI, CJIIM MalblliB PYK Ha CBIXOHO(papOOBaAaHOMY MpEIMETi), Tak 1 3a
PaxyHOK BIJOKPEMJICHHS 1 BUHOCY YaCTUHU MaTepially CAA0CTPUIIMa0uoro o0'eKTa.

[ToBepxHEBI1 ciu MOAUIAIOTECA Ha 3a0apBiieHI Ta He3a0apBieH1. 3a0apBieHi -
ne TI, Ha sKI HaHeceHa (¢apOyya pedoBMHA. BoHM MOXyTh OyTH ciinamu
HalllapyBaHHA Ta BiAmIapyBaHHs. be30apBHI Cliu YTBOPIOIOTHCS 0€30apBHOIO
PEYOBHUHOIO - TOTOKUPOBUM 0€30apBHUM PO3UHMHOM.

B 3anexHOCTI Bil XapakTepy peuOBUHH, 1110 YTBOPIOE CIIiJI, 1 IOBEPXHI, HA K1
BiH 3HAXOJMTHLCS, MOBEPXHEB1 CIIAW MOAUISIOTHCS HA BUAUMI, TOOTO 3a0apBiicHI;
MajoBUAMMI (c1aboBHIKMMIi), TOOTO Taki, IO CIOCTEPIrarOThCA y MEBHUX yMOBax

(HanmpuKJaJ, HApOCBIT, TP OOKOBOMY OCBITJIEHH1); HEBUAUMI, TOOTO CHiAH, SIKI HE
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MOXHAa MOOAYUTH HE JIMILIE Bi3yasJbHO, aje # 3a JONOMOIOK ONTHYHHUX 3ac00IB
(;tymu, Mikpockomna) [5, ¢.29].

ManoBuauMi CHiAM BUHUKAIOTh Ha TMOJIPOBaHIM MOBEpPXHI (HIKEIbOBAHUI
MeTall, CKJIO, MOJIIpOBaHe AEPTIO TOIIO); HEBUJIUMI - HA MOPCTKUX MOBEPXHX (Hamip,
KapToH, (Qanepa, nodapOoBaHi CTIHM TOIIO). 3 YypaxyBaHHSAM OCOOJHUBOCTEH
B3a€EMOJI1 CI1OYTBOPIOIOYOrO 1 CIIIOCIPUMMAIOUOTO 00'€KTIB CIiaU, IO B 1IeH Yac
YTBOPIOIOTHCA, MOAUIAIOTHCS HA CTATHUYHI 1 JMHAMIYHI.

CTraTu4yHUMU € CHIAM, 110 YTBOPWJIMCS B MOMEHT, KOJIM CI1J0OYTBOPIOIOYUH 1
cliIocIpuiiMalouuil 00'eKTH nepedyBaJld y CTATUHYHOMY CTaHi, CTaHl cokorw. Taki
CIiIM HAWOUIBII TMOBHO BiIOOpaXXaloTh 30BHIIIHIO OYJIOBY CIiJIOYTBOPIOKOYOTO
o0'ekta. B naHOoMy BHINagKy ONTUMaJIbHUMHU YMOBaMH JUIsl OJEp’KaHHs B1IOWUTKa €

IpiOHO3EPHUCTE MIACTUYHE CEPEIOBUIIE 31 3HAUHOIO 3aTUIIKOBOIO e OpMaIlI€TO.
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3abe3neuenns disnoHocmi yenmpy Yepuiciscokoco HJJ[EKL] MBC

NPUHIUIU KPUMIHAJICTUYHOI METOAUKH

Metoauka po3CiiiyBaHHS € CaMOCTIMHUM PO3JUIOM KPUMIHATICTUKU, SBIISIE
co000 CHUCTEMY HayKOBHUX MOJIOKEHb, TOMY MOBUHHA (POPMYBATUCS Ta PO3BUBATHUCS
TaKUM YHHOM, 100 3a0€3MeUuTH ONTHUMAJIbHI HUISIXU JOCATHEHHS METH JIaHOTO
pO3aL1y, a caMme: pO3pOOJIEHHS [I€BUX PEKOMEHAAIllld, CTBOPEHHS €(PEKTHUBHUX
METOJIB 1 MNPUMOMIB MJii MTPAKTUYHOI JISUTBHOCTI 3 PO3CIiJlyBaHHS 3JI0YHMHIB.
ChopmynboBaHi B Haylll NPUHIUINKA TMOBHHHI BIAMOBIIHUM YWHOM BIUIMBAaTH Ha
(YHKI[IOHYBaHHS CHUCTEMU TEOPETUYHUX MOJO0KEHb, TOOTO AI€BICTH MPHUHIIUIIIB, iX
3HAYMMICTh BUSBIIAE€THCS Yepe3 iXH1 (QYHKIII, 10 3aKIaJat0Th OCHOBY 3J1aroKEHOI
B3a€MO/II1 BCIX €IEMEHTIB CUCTEMH, 1i CTIMKOCTI 1 1iecnpsimMoBaHocTi [1, ¢. 119].

Cning mnoroautuck 3 B.O. KonoBanoBorw, sika migkpecitoe, mo (yHKIi
MPUHIUIIB MiAMOPAIKOBYIOTh PO3BUTOK TEOPii «IIEBHUM BUMOIaM: aKyMYIIOIOTh
JOCSITHEHHSA Teopii 1 NPaKTUKU; € JKEpesoM po3poOJIEHHS HOBUX TaKTUYHUX
MPUNAOMIB; 3YMOBIIOIOTH B3a€EMO3B’SI30K TAaKTUYHUX MPUKAOMIB 13 METOAUKOIO
PO3CIiTyBaHHS OKPEMUX BU/IIB 3JI0UHUHIBY [2, c. 45].

Tomy ¢yHKIIT OPUHUKUMOIB KPUMIHATICTUYHOI METOAMKH TOBUHHI OyTH
JKEPEJIOM PO3pOOJICHHSI HOBUX METOJAUYHUX PEKOMEHIAIIN.

Ha nam mnormsia, mo-mepiie, 3a PIBHSAMHU CHiJl BUAUIATH MPUHIUNKN HAayKH
KPUMIHATICTUKU B LUIOMY Ta OPUHIMIN ii PO3AUIIB (KPUMIHAIICTUYHOI TEXHIKH,
TaKTUKH, METOJIUKHN) Ta OKPEMHUX KPUMIHAIICTUUHUX TEOPIH; MO-IpyTe, NPUHIIUIN B
KPUMIHATICTULII HEOOXITHO MOAUISATH 32 TEOPETUUHUM 1 MPAKTUYHUM MPU3HAUYCHHSIM,
MO-TpeTe, YyKa3aHl TMPUHLIMUINN MaTh HEPO3PUBHUU 3B’SI30K 13  3acajamu

KPUMIHAIBHOTO MPOBAJKEHHSI.

70



Heo0xinHO kepyBaTHcs 3arajibHUM MOJUIOM MNPUHIUIIB KPUMIHATICTUKU HA
MPUHIUIKN HAYKOBUX KPUMIHATICTUUYHMX MOCHIIKEHb 1 MPUHIIMNN OpraHizaiii Ta
3M1MCHEHHS MPAKTUYHOT KPUMIHATICTUYHOT AISTBHOCTI.

3naynuit BHecok 3pobuB C.H. UYypunos, paudepeHiio0uY NPUHLIUIN
KPUMIHATICTUYHOI METOAUMKM Ha Tpu Tpynu. llepiia rpyma OpUHIUIIB CTOCOBHO
3QJIEKHOCTI OKPEMHX METOJMK pO3CIilyBaHHS BIJ TIpaBa, SKa BKIIOYAE TaKl
MIJCUCTEMU TPUHIUIIB: 1) OOYMOBJIEHICTh OKPEMHUX METOAMK PO3CIIIyBaHHS
HOpMaMU KOHCTUTYILINMHOTO 1 MIXHApPOJHOTO MpaBa, MIKHAPOJHHMHU JIOTOBOPAMH,
3akoHoAaBcTBOM Tipo OPJI, mpo 06opoTbOy 31 3JI0OYMHHICTIO Ta MNPOKYPOPCHKUIL
Haris; 2) 0OyMOBJIEHICTh OKPEMUX METOJAMK PO3CIilyBaHHS HOPMaMH raiay3€BOro
npasa (KpUMiHAJIBHO-TIPOIECYATBHOTO, KPUMIHAIBHOTO, IIUBLIBHOTO,
aAMIHICTPAaTUBHOTO Ta IHIIUX Tany3ei); 3) OOYMOBIEHICTh OKPEMHUX METOIUK
PO3CIiyBaHHS THITUMU HOPMaMH 1 IOBIIKOBUMH MaTepianamu [3, c. 45].

Jlpyra rpymna OpUHIUIIB CTOCOBHO 3aJI€KHOCTI OKPEMHX KPUMIHATICTUYHUX
METOJIUK BiA Hayku: 1) OOYMOBIEHICTH OKPEMHUX METOJMK PO3CIIIyBaHHS
MOJIOKEHHSIMU  CYCIIUIBHMX HENpaBoBUX Hayk (dutocodis, Jorika, etuka); 2)
OOYMOBJICHICTh OKPEMHX METOAMK PO3CIIAYBAHHA TOJIOKEHHIMU Tally3eBUX
IOpUJIMYHUX HAYK (KpUMIHAJBHUM MPOIlEC, KPUMIHAIbHE MPaBo, IUBUIBHE MIPaBo); 3)
OOYMOBJICHICTh OKpPEMHUX METOAUK PO3CIIyBaHHS TIOJIOKEHHSIMU HayK, W10
PO3BHBAIOTHCS HA CTUKY MPUPOJHUYMX Ta TEXHIYHUX Hayk (OioHika, Oiodi3uka,
kibepHeTHKa); 4) 0OyYMOBIICHICTh OKPEMHX METOJUK PO3CIIAYBAaHHS MOJOKEHHIMU
KPUMIHATICTUYHOT HAYKHU.

M.I. XmionmiH [0 4uciaa METOAWYHUX MPUHIUIIB BIIHOCUTH: 1) MPUHIMUI
BCEOIYHOr0, MOBHOI'O Ta 00’€KTHBHOIO JOCIIKEHHS CHOCOO0Y BUMHEHHS 3JI0YUHY,
ocoOu 3JI04MHI, (OPMU BUHM 1 XapakTepy ILIKOJIM; 2) MPUHIUIT ypaxXyBaHHS Ta
aHaJi3y CHiauoi CUTyalii B TEBHUX HampsiMax po3CHiAyBaHHs; 3) MNPUHLHUI
MOETAMMHOCTI MPOIECY pO3CHiAyBaHHs, 4) NPUHLUI OpraHizamiiHOi €THOCTI 1
JOTIYHOI OOYMOBJIEHOCTI CHCTEMH CIIIUUX [JIA y CTPYKTypl METOJUKH

PO3CIIyBaHHS; 5) MPUHIIMI ONTUMATBLHOCTI CIITYUX 1 OMIEPATUBHO-PO3IIYKOBUX JT1if;
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100 6) npuHIUIT BUKOPUCTAHHS CIELIaIbHUX 3HAHb y METOJHUIIl PO3CIITyBaHHS Ta
3ano0OiranHs 3m049uHaMm [4, c. 17].

[.d. T'epacuMoB 110 MNpUHUUIIB NOOYAOBH METOJMKH PO3CIITYBAHHS
BIIHOCUTH: 1) HayKOoBy OOIPYHTOBAaHICTh Ta 3YMOBIIEHY I[i€0 OOCTaBHUHOIO
JOCTOBIPHICTh BHUCHOBKIB 1 KPUMIHAIICTUYHUX pEKOMEHAAIId; 2) po3poOIeHHS
KPUMIHATICTUYHOI XapaKTEPUCTUKU JAaHOTO BUIYy abo0 Trpynu 3J104YUHIB; 3)
BUKOPHUCTaHHS NPHU PO3POOJEHHI OKPEMUX METOJUK TaK 3BaHOI KPUMIHATICTUYHOT
KJacudikaiii 3104MHIB; 4) ypaxyBaHHsS CUTYallliHUX YMHHUKIB; 5) KOOPIUHALIIO 1
KOOIEpallilo BCiX 3ac001B, METO/IB Ta MOJIMBOCTEH, IO 3a0€3MeUy0Th MOBHOTY 1
IIBUJIKICTh pO3CIiayBaHHs; 6) 3a0e3neueHHs] 00 €KTUBHOCTI JOCHIIKEHHS BCIX
MarepialliB cupaBu; 7) 3a0e3MedyeHHs 3aCTOCYBAaHHSI BCIX Mepea0adyeHuX 3aKOHOM
3aXO/1B 13 METOI0 PO3KPUTTS 3JOUYMHIB Ta BCTAHOBJIEHHS OCI10, SIKI iX y4YMHWIH [5,
c.45]. YV nomanmpmux JTOCHKEHHSAX 13 Ii€l MpoOJieMHM MOXHA 3HaWTH Oarato
MOIJISIAIB 1HIINX BUYCHUX.

3okpema M.B. CanteBcbkuil yBaxkae, 0 MeTouKa OyAyeThCsl BIIMOBIAHO J0
TaKUX MPUHIUIIB (HAyKOBHX 3acana): 1) 3aKOHHICTh, TOOTO BCS clilya JISUIBHICTh
MOBHMHHA 3A1MCHIOBATUCS B MEKaX YMHHUX 3aKOHIB; 2) HayKoBa OOIPYHTOBAHICTh
METO/IB 1 3ac00iB Ta BIAMOBIAHICTh iX CY4aCHOMY PIBHIO PO3BUTKY Hayku; 3)
00OyMOBJICHICTh METOAMKHA KOJIOM OOCTaBHH, IO MIJISTal0Th YCTAHOBIICHHIO; 4)
€TaIrHICTh METOJIMKH, 10 BioOpaxae ocoOIUBOCTI 30MpaHHs JOKa30BOi 1H(opMaIii
B CTaJli MOPYIIEHHS ¥ NPOBAIKEHHS IMMOYAaTKOBUX 1 HACTYNHHMX CHAYMX Alid; 5)
CUTYal[IMHICTh METOJUKH K chenudIUHUN NpUioM MI3HAHHSA MOJil 370YUHY; 6)
ITOPUTMIYHICTD 1 CHCTEMHICTh CIIIIYUX J1i, 3yMOBJIEH] 3aBJIaHHIMU PO3CIIIyBaHHS;
7) KOMILIEKCHICTb CHJI 13aC001B JJIsl TOCATHEHHS €1MHO1 MeTH [6, ¢. 260].

Vka3zaHl 3acaau HaleXaTb OO0 METOJOJIOIIYHOI Kareropii, Ky IMEHYIOTh
NPUHIMIAMH, Ta CIAYTyIOTh y NPAaKTUYHIN IISJIBHOCTI 3 PO3CIINYBaHHS 3JI0YMHIB
KepIBHUMH  1IesiMH, OO0 €KTUBHO 3aKOHOMIPHMMH 3acaJlaMd KOHCTPYIOBaHHS
TEOPETUYHUX OCHOB OKPEMUX KPUMIHATICTUYHUX METOJIHK.

€.Il. Tmenko Ta A.O. TomopkoB BHAUISIIOTH 3arajbHi TPUHIHUIH, K1

MpU3HAYeH1 JJis1 3a0€3MeUeHHs YITKOro BpaxyBaHHS BChOTO METOJMYHO CYTTEBOIO
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MiJ] 4ac PO3CHiAyBaHHS, 1 BIAHOCSATH /10 HUX BUMOTM HEYXUJIBHOTO JOTPUMAHHS
3aKOHHOCTI TiJ 4Yac po3poOsieHHs ¥ peanmizanii METOJMYHUX PEKOMEHJAIliH,
IJIAHOBOTO, €TAlHOro, IIBHAKOIO W ONEpPaTUBHOrO po3CiinyBaHHS. MeroanuHa
CYTHICTh JIaHMX BHUMOT 30pI€HTOBaHAa Ha Te€, MO0 MPUUOMH 1 CHOCOOU BEJCHHS
CHIICTBA BIAMOBIAAIN HE TUILKH 3aKOHY, ajie i HOpMaM clia4oi eTuku [7, c. 486].

ILA. binenuyk, A.Il. Tenp, I'.C. CemakoB 10 3aradbHUX MOPUHIUIIIB
KPUMIHATICTUYHOT METOJAUKH BITHOCATH: 1) MOTpUMaHHS 3aKOHHOCTI; 2) MJIAHOBICTh
pO3CIiayBaHHs; 3) OMEPATUBHICTH 1 MBUAKICTh PO3CIIAyBaHH; 4) 1HAUBIAYalbHICTh
pO3CIHIayBaHHS; 5) B3a€EMO3B’SI30K CHITYOTO 3 OMNEPATUBHUM amapatoM OpraHiB
po3ciiayBaHHs; 6) aKTHBHE BUKOPUCTAHHS CHEIlalbHUX 3HAHb 1 TEXHIYHHUX 3aCO01B;
7) BUKOPHUCTAHHS JOTIOMOTH TpOMaChKOCTi [8, c. 253].

OTxe, MOXHa BUJIUIMTA TaKli MNPUHIMUON KPUMIHATICTUYHOT METOAUKH: 1)
JOTPUMAaHHSI 3aKOHHOCTI; 2) IHAMBIAYaJIbHICTh 1 AMHAMIYHICTH PO3CHinyBaHHS; 3)
MJAHOMIPHICTh,  BCEOIYHICTh, TOBHOTA, OO €EKTUBHICTh Ta EKOHOMIYHICTH
po3ciiayBaHHs; 4) ONEpPaTUBHICTh 1 MIBUAKICTh PO3CIIAYBaHHS;, 5) BUKOPUCTAHHS
JAHUX KPUMIHAIICTUYHOI XapaKTepUCTUKHU 3JI0YMHIB; 6) ypaxXyBaHHS TiJ Yac
MoOyJIOBU METOAUKH PO3CHIAYBAHHS KOHKPETHOTO 3JI0YMHY, THIOBUX CIITUUX
CUTYyallli, 1110 BUHUKAIOTh; 7) MOEJHAHHS CIIIYUX I Ta ONEepPaTUBHO-PO3IIYKOBUX
3ax0A1B (B3a€MOJISA CHIAYOrO 3 OMNEPATUBHUMH MIAPO3AUIAMU MPABOOXOPOHHUX
oprafiB); 8) BHUKOPHCTAaHHS TEXHIYHMX 3ac001B, MPUMOMIB 1 METOMIB IIpH
pOo3ciiayBaHH] (BUKOPUCTAHHS 3HAHb CIELIANICTIB Ta €KCHEPTIB); 9) BUKOPUCTAHHS
JIOTIOMOTH TPOMAJICBKOCTI B PO3KPUTTI 37104MHIB; 10) BUSBICHHS MPUYUH Ta YMOB,

1[0 COPUSIIOTh YYUHEHHIO 3JI0YMHIB, Ta BXKUTTS 3aXO0/(IB 100 X YCYHEHHS TOLIO.
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Hasuanvno-naykosozo incmumymy npasa ma coyianbHux mexHonociu
Hayionanvnoeo ynieepcumemy « Yepniciecoka noaimexmikay

M. Yepunizcis

IIIOJIO IUTAHHS PE@OPMYBAHHSI CHCTEMHU IIPABOOXOPOHHUX
OPI'AHIB YKPAIHUA

VYkpaina, nporosiocuBiiu cedbe B Koncruryii 1996 poky npaBoBoio aepkaBoro
(ct.1), 3akpinuia B Hiil (CT.3) MOJOXKEHHS MPO TE€, IIO JIOANHA, ii KUTTS 1 3[0POB’ 4,
YeCTh 1 TIAHICTh, HEJOTOPKAHHICTH 1 Oe3MeKa BU3HAIOTHCS B YKpaiHl HAWBHILOIO
COIlIaJIbHOIO IIHHICTIO. OJHUM 13 HAWBaXIMBIIMIMX HAMPsAMIB peami3amli IbOTo
MPUHIIMITY, HA HAIlly JYMKY, IOBUHHO CTaTH MPUBEICHHS MPAaBOBUX, OpPTraHiI3aIlIHUX,
CTPYKTYPHHX Ta 1HIIMX 3aca]l PyHKIIOHYBaHHS OpraHiB Jep>KaBHOI BIaau Y KpaiHu, 1
OpraHiB NMPaBOOXOPOHHHUX B TOMY YHCII, y BIJNOBIAHICTH 10 HOBHUX YMOB IXHbOI
TISITTBHOCTI T4 PO3BUTKY.

PepopmyBatu cuctemy Jep)KaBHMX OpraHiB  HEOOXiIHO Ha  OCHOBI
3aKOHO/JABYOTO BHU3HAYEHHS YyCIX €JIEeMEHTIB cucTteMu, (QYHKIIA 1 3aBaaHb,
MIPUBEJICHHS] CTPYKTYPHU JIEP>KaBHOTO amapaTy B BIAMOBIAHICT 13 HUMU (DYHKIIIMHU
Ta 3aBJaHHSIMH, 3aKOHOJABYOTO 3aKpIMJIEHHS MpaB 1 OOOB’S3KIB JAEp:KaBHUX
CIIY>KOOBIIIB, 3aTBEP/KEHHS MEXaHI3MIB, 3JaTHUX TapaHTyBaTH peai3alliio
MPUHIMITY BEPXOBEHCTBA IMpaBa Ta 3a0€3MEUYEHHS HEYXWIHHOTO JOTPUMAaHHS
Bu3HaueHuX Koncturyiiero Ykpainu npas i cB000 0COOH.

[IpaBOOXOpOHHI OpraHu € BaXIMUBOK CKJIAJ0BOIO JEPKaBHOIO amapary
Vkpainu. Koncturyuis Ykpainu (4. 3 cT. 17) MICTUTh €QuHY BKa3iBKY Ha HHX:
«3abe3nedyeHHss JepKaBHOI Oe3MeKH 1 3axXUCT JAEPKaBHOTO KOPJAOHY YKpaiHu
MOKJIAJJAI0ThCA Ha BIAMOBIAHI BIACHKOBI (DOPMYBaHHS Ta MPABOOXOPOHHI OpraHu
JepKaBH, OpraHizaIlis 1 MOPSAI0K AUIBHOCTI SKMX BHU3HAYAIOTHCSA 3akoHOM» [1]. Lle

KOHCTUTYII1ITHE MOJO0KEHHS CBIAYUTH PO T€, 10, MO-TepIIe, TPAaBOOXOPOHHI OPraHu
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€ CKJIAJOBOIO JEpKaBHOrO amapaTy YKpaiHu; Mo-Apyre, iX opraHizamisi Ta
(yHKL10HYBaHHS BU3HAYAIOTHCS OpPraHIvHUM 3aKOHOM [2, c.14].

AHaji3 YMHHOIO 3aKOHOJABCTBAa 3 MHUTaHb oOpraHizamii Ta (YHKIIOHYBaHHS
MPAaBOOXOPOHHUX OpraHiB YKpaiHU CBIAUUTH PO BIACYTHICTh €IUMHOTO MIAXOIY
3aKOHOMABI JO PO3YMIHHS TOHSTTA «IPABOOXOPOHHI OpraHu YKpaiHuy,
MIJTBEP/KEHHSIM YO0 CIYTYIOTh pi3H1 oro HopMatuBHi Aedinimii. Tak, y 3akoHi
VYkpainun «IIpo ocHOBHM HalllOHaIbHOI Oe3meku YKpaiHW» MPaBOOXOPOHHI OpraHu
BU3HAYEHO SIK OpraHu Jep>KaBHOI BIaau, Ha siki KoHcTuTyii€ro 1 3akoHaMu Y KpaiHu
MOKJIQJICHO 3/11ICHEHHS MPaBOOXOPOHHUX (PYHKITIH [3].

VY 3akoni Ykpainu «IIpo gemokpatuuHuii HUBUILHUN KOHTPOJb HaaA BoeHHOMO
OpraHizaii€l0 1 TMPAaBOOXOPOHHHMMHM OpraHaMu JepKaBW»  3a3HA4€HO, W10
MIPaBOOXOPOHHI OpraHu — II¢ JEp>KaBHI OpPTraHH, sIKi BIAMOBITHO /10 3aKOHOJABCTBA
31MCHIOIOTH MTPABO3aCTOCOBHI 200 MPaBOOXOPOHH1 QyHKIIIT [4].

Ha namy nymKy, 3anponoHOBaH1 BU3HAYEHHS HE € JOCKOHAJIMMH 1 MOTPEeOYIOTh
CBOIO 3MICTOBHOTO JOMOBHEHHsS Ta yTOYHEHHS. llepmmm KpokoM Ha NUIAXY
BUPIIIICHHS 11i€1 Mpo0JieMu Mae cTaTu yHi(pIKOBaHE, €JMHE, HOPMATUBHE BU3HAYCHHS
MOHSTTS «IIPAaBOOXOPOHHUHN OpraH», SKOTO, Ha >allb, ChOTOJHI B YKPaiHCbKOMY
3aKOHOJJaBCTB1 HE MAE.

B Oynp-skiii nepkaBi «IIpaBOOXOPOHHA [ISUIBHICTB» € Takow cdeporo
Jep>KaBHOI JISJIBHOCTI, sIKa MOB’si3aHa 3 MOJKJIMBICTIO ICTOTHOTO OOMEXEHHS MpaB
JTIOJIUHK, Y TOMY YUCJ1 ¥ KOHCTUTYHUIMHUX. Y 3B’A3KY 3 LIUM Ba)JIMBO BU3HAUYUTHU
OpraH, SIKMi 3A1MCHIOE IO ISUTBHICTh, YITKO OKPECIUTH Horo crenudiyHi O3HaKH,
KOMIIETEHI[10 Ta TOBHOBAXXKEHHS IO BUKOHAHHIO (PYHKIII1 3a0€3MeUeHHs, OXOPOHHU Ta
3aXUCTY MpaB Ta cBOOO 0COOU.

[Iogo BU3HAUYEHHS TEpENiKy OpraHiB, 5Kl 3IMCHIOIOTh MPABOOXOPOHHY
TISJIBHICTh, TO CJIJ TMOTOAUTHUCH 13 BITUYM3HAHUM mpaBHHKOM B. Tariem, saxuii
CIYLIHO 3a3HaYae, MI0 iX TMepeiailk € OJHUM 3 HaWOUIbII HEBU3HAYCHUX B
YKpaiHChKOMY MPaBO3HABCTB1, BHYTPIIIHLO CYNEPEWINBUM 1 HAIMIPHUM 3a 00CSATOM;

BIIPIBHSETHCSI CBOEID OE3MPEIMETHICTIO B KOHCTUTYIIMHMX 3aKOHAX, BICYTHICTIO
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CyO'€eKTHOCTI CKJIaay, y 3B’SI3Ky 3 YUM BHHUKA€E MEBHA KOJ131 BUKOPUCTAHHS LIHOTO
TepMiHA 1 KOHKYPEHIlISI MK MOHSITTAMH «IPABOOXOPOHHI OPraHmy», «IpPaBO3aXHUCHI
OpraHu», «OpraHu KpUMIHAIBHOT IOCTHII» Ta 3 0araTbMa iHIIKUMH [5, ¢. 233].

[TomiTnyHl Ta coliaNibHI TEPETBOPEHHS, IO BiAOYBAalOThCS B HAlIld KpaiHi
ChOTOJIHI, BHMArarOTh IPUHIIMIIOBO HOBHUX MIAXOMIB JO BHUPIIICHHS THUTaHb
3MIMCHEHHS TPAaBOOXOPOHHOI AlsuibHOCTI. Ha Hamy ayMmky, B mepmly depry,
HEO0OX1THO 3aKOHOJABYO 3aKPIMUTH BU3HAUYCHHS MOHSTTS MPAaBOOXOPOHHUX OPraHiB:
«MPaBOOXOPOHHI OpraHu — I CHeIlajbHl Jep>KaBHI OpraHu, KOTpi 3a0e3MeuyroTh
JOTPUMAaHHS Ta peanizailiio nmpas i CBOOOI TPOMaJIsiH, 3aKOHHICTh, MPABOMOPSIOK, Ha
OCHOBl BCTAQHOBJICHMX 3aKOHOM IIpaBWJI Ta MPOLEAYp BIAMOBIIHO JO CBOEI
kommeTeHlii». Cucrtema mTPaBOOXOPOHHUX OpraHiB HE Ma€ TpaJuliiHOT
opraHizaliiHoi MOOyIOBH, K, HAIMPHUKIAJ, CUCTEMa OPraHiB BUKOHABYOI BIAJHU.
CuctemoyTBOprolouUM  (paKTOPOM  CHUCTEMHU  NPABOOXOPOHHUX  OpraHiB €
MpPaBOOXOPOHHA  JIISUIBHICTb, JJIS  3MA1MCHEHHS $KO1 JepkaBa 1 CTBOPIOE
MIPaBOOXOPOHH1 OpTaHM.

CrporogHi B YkpaiHi BiIOyBaeTbCsi pepOpMyBaHHsS BCIX IHCTUTYLIM BIaJH.
PepopmyBaHHsI TIPaBOOXOPOHHOI CHUCTEMHU YKpaiHU € OJHUM 13 HAWBAXKIUBIIIUX
KPOKIB Ha IUIAXY CTAaHOBJEHHS JEMOKPATHYHOI JEp:KaBU, B SKiil MaHyBaTUMeE
BEPXOBEHCTBO MpaBa Ta moBara A0 JIOJAWHU, ii )KUTTSA 1 3JI0pOB’s, 4eCTi 1 T1HOCTI,
HeJ0TOpKaHOCTI Ta Oesneku. lle moTpeOye HOPMATUBHOTO BU3HAYEHHS MOHSATTS
MPaBOOXOPOHHOTO OpraHy Ta O3HaK, 3a SKUX TOW YW IHIIUA HOBOCTBOPECHUI
MIIPO3ALT MIr OM HaJlexKaTu JI0 1i€l KaTeropii. 3 orjisay Ha e, HEOOX1THO 1 JOIUIBHO
Oyno O 3aKOHOJIaBUO BHM3HAUUTH CHCTEMY IPAaBOOXOPOHHUX OpraHiB YKpaiHu,
BUXOASYM 31 3MICTYy MPABOOXOPOHHOI  JISNIBHOCTI Ta TOJIOBHUX  O3HAK

MIPaBOOXOPOHHUX OPraHiB.
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HAYKOBI OCHOBH KPUMIHAIICTUYHOI'O BYEHHA ITPO
3OBHIHIHI O3HAKH JIIOJIUHHU

[1o3UTHUBHOIO JIUHAMIKOK PO3BUTKY KPUMIHATICTUYHOTO BYEHHS PO
30BHINIHIA BUIJISLA JIOAMHM CIHiJ BKa3zath (OpPMYBaHHS HAaMOUIbII TOBHOI 1
00'€eKTUBHOI Ha TOM MOMEHT 4Yacy CHCTEMH BIJIACTUBOCTEW 1 O3HAK 30BHIIIHOCTI
BCTAHOBJIIOBAHOTO OCOOM, a TakoX po3poOKa KPUMIHAIICTUYHOI CHUCTEMU
1HbOopMaIITHUX JKepesl 0COOUCTOCTI CTAJIM OCHOBOK TAaKOTO HAMPSMKY B Mi3HAHHI1
JIOJTUHHU SIK (P1310HOMIT».

3 ICHYIOYUX CYYaCHUX MPUBATHUX KPUMIHATICTUYHUX HABYAHb CII1JI BUIUIUTH
nucepraniiny pooory B.H. Uynaxosa. IlpoBeneHe KpuMiHAIICTUYHE JOCIIJKEHHS
BU3HAYAETHCA TUM, 110 BIEPIIE PO3MVISIHYTI MPOOJIEMU HABUYKOBUX BIACTUBOCTEH
0COOMCTOCTI B KPUMIHAJIICTUYHIA HAyll 1 MpakTULl, OOIpYHTOBaHI MOKJIMBOCTI
BUKOPHUCTaHHSI PE3yJbTaTIiB JOCHIJDKEHHS SK TEOPETUYHOTO 1 MPaKTHUYHOIO
IHCTpyMEHTapit0 B 00poThO1 31 3M0UMHHICTIO. HaifO1bIl iICTOTHI HAYKOB1 Pe3yJIbTaTH
TEOpii MOJIATalOTh Yy BUCYHEHH1 Ta OOIPYHTYBaHHI HACTYHMHHUX IOJIOKE€Hb: OCHOB
KPUMIHATICTUYHOTO BYEHHS MPO HABUYKU 1 3BUYKH JIIOJAWHU, HOr0 MOHSATIMHHI
amapat, CTPYKTypy, (PYHKIII 1 3aBJaHHS, MICHE Cepell IHIIMX KPUMIHATICTHYHUX
TEOpii; CUCTEMU HAYKOBO-TEXHIYHUX 3acO0IB 1 METOMIB, TAKTUUYHHX HPUHOMIB 1
METOJUYHUX PEKOMEHJAllil 3 BUSIBICHHS, JOCHII)KEHHS Ta BUKOPUCTAHHS
iHdopMallli Tmpo HABUYKKA 1 3BUYKM OCI0O - YYaCHUKIB 3JI0YMHY B Mpoleci
po3cninyBanHs [1, c. 81].

PerpocnekTuBHMI aHaNi3 J03BOJISE BUIUIMTH MEPEIyMOBH 151 (hOpMYyBaHHS

HOBOi KOMILIEKCHOT T€Opil MPO KPUMIHATICTUYHE JOCTIIKEHHS O3HAK 30BHINTHOCTI
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JIOJIUHU I BCTAHOBJIGHHS 0cOOM, sika Oyjae MpeCTaBlISATH OO0 MacuiTaOHy
TEOPIlo, IHTETPYIOUy B ceOe HAKOMUYEHI CydacHl1 3HAHHS B OOJACTI BUILEBKA3aHUX
HayK, 1 fKa JO03BOJINTh CHCTEMAaTH3yBaTH iX, YCYBalOUM HAsIBHI CYNEPEHYHOCTI MIXK
(hakTamMu 1 HAKOITMYCHUM 3HAHHSIM.

VY Bci yacu B npakTuill 00poThOU 31 3IIOUYMHHICTIO MAJIO 1 MAa€ BEIUKE 3HAUYCHHS
pPO3LIYK Ta BCTAaHOBJEHHS ocoOu 31mouuHI. [Hpopmalis nmpo 30BHIIIHI J1aHl OC10
4acTO € €JWHOI BIANPABHOIO TOYKOIO [Jii MPOBENECHHS pPOOOTH BIAHOCHO
MOoNepeHKEHHS Ta PO3KPUTTSI 3JTOUHHIB.

['abiTtockomiss BuBYae BUIIIAA ocoOu. Takok m0 00JacTi BUBUEHHS JaHOTO
PO31LTy KPpUMIHAIICTUKU BIHOCATSH [4, c. 65]:

- OyZ0BYy Ta 0COOIMBOCTI 30BHIIITHOCTI JIOJIUHH;

- 3aKkOHOMIpHOCTI  (pbikcamii 30BHIIMIHOCTI 0COOM Yy PI3HOMAHITHHUX
B1IOOpaKEHHX, Ta MOXJIMBOCTI iX 3aCTOCOBYBaHHS y MPAaKTUYHIN TISJIBHOCTI;

- 3arajibHi 3aKOHOMIPHOCTI 30HMpaHHS 1 3aCTOCOBYBaHHS 1H(oOpMaIlli Mpo
30BHIIIHICTH OCOOH;

- HAYKOBO-TEXHIYH1 3acoO0M 1 METOAW JMAOCHKEHHS Ta 3acTOCOBYBAHHS,
METOJUKY MOPTPETHOT €KCIIEPTU3H.

VY rabiTonorii BUKOPUCTOBYETHCS IIHPOKUN CHEKTP METOIIB 1 3aco0iB:
3arajibHO-HayKOBUX  (CIIOCTEPEKEHHs,  BUMIPIOBAHHS,  OMHUC,  MOPIBHSHHS,
EKCIEPUMEHT, MOJICTIOBaHHS), NPUBATHO-HAYKOBHX (aHATOMIi, aHTPOIOJOTii,
MEIUIIMHN,  MAaTeMaTU4YHOI  CTaTUCTUKH) 1  CHEIladbHO-KPUMIHATICTUYHUX
(poTtorpadyBaHHsl, CKIaJaHHA TMOPTPETIB 1 TaKUX EKCHEPTHUX METOMIIB, SK
MOE€THAHHS, HAKIaJEHHSI KOOPAUHATHUX CITOK, rpadiuHui aHami3).

BcranoBnenHs ocoOW 3a pucaMu 30BHIIITHOCT1 SIBJISE OKPEMHM BHIIAI0K
KpUMIHATICTAUYHOI 1neHTudiKalii, Je 00 €KTOM OTOTOXXHEHHS € JII0JIMHA, a
OTOTOXHIOIOTh O3HAKU 11 30BHINIHOCTI, 3a()IKCOBaHI B 1JI€aJIbHUX 1 MaTepiaibHUX
BimoOpakeHHsX 1 cimigax [5, c. 87].

s inenTudikaiii ocoOM BUKOPUCTOBYIOTHCS MEBHI BIACTUBOCTI, 10 SKUX
BIIHOCATH: 1HJUBIAYaJIbHICTh, BIIHOCHY CTIMKICTh Ta pediaekTopHicTh. llepiioro

OCOOJIUBICTIO € — IHAUBIAYAIbHICTh. [HAMBINYaNbHICTh 30BHIIIHOCTI JIOAUHU — 1€ 11
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HEMOBTOPHICTh, BIAMIHHICTh BiJl 30BHIIIHOCTI IHIIUX OCI0, 110 BHU3HAYAETHCS
CKJIQJHICTIO 30BHIIIHBOTO BUTJISANY JIIOJWHU, BEJIMYE3HOIO KUIBKICTIO O3HaK
30BHIIIHOCTI 1 iX BapiaHTiB. HaBiTh SKIIO B3STH TUIBKM PHUCU OOJMYYS, MOXKHA
HapaxyBaTH MOHAJ CTO BHUJIB O3HAK, 110 BIAHOCSTHCA O PI3HUX YACTHUH OOIUYYS.
Tak, Hanpukiag, HIC XapaKTepU3YEThCS MO BHUCOTI, IIUPHUHI, TNIHOWHI TEpeHiccs,
KOHTYpY CIUHKHU 1 T.A4. [Ipu 11boMy CriMHKa HOCa MOXXe OyTH MO KOHTYPY MPSIMOIO,
OMYKJIOI0, YBITHYTOI. B 1JIOMYy BUXOJIUTH Jy>X€ BEJIMKa KUIbKICTh O3HaK. Pi3HI iX
MOETHAHHA B BEJIUKIA MIp1 IHAWBIAYaII3yIOTh 30BHIMIHICTh JOAUHU. [[pyra o3Haka -
1Ie BIJHOCHA CTIMKICTh BJIacCTUBOCTEW. BimHOCHA CTIMKICTh 30BHIIIHBOIO BUTJSIY B
3HAYHII Mipi MOSICHIOETHCS TUM, 1110 0araTo aHaTOMIYHMX O3HAKHU 30BHIIIHOCTI TICHO
MOB'A3aH1 13 KICTKOBO-XPSIIOBOIO CTPYKTYPOIO.

®dopma royioBH, KOHTYpPHU Tija, BUCOTA, IIUPUHA, MOJOXKEHHS 1 KOHTYp J00a,
CTYMHIHb BUPAXKEHOCTI HAAOPIBHUX AYT 1 0arato iHIIKUX 03HAK 0COOU 00YMOBIIOIOTHCS
OynoBoro deperna. 3MIHM 30BHIIIHBOTO BUIVIANY JIOAUHU BiIOYBAalOThCS SIK IiJ
BIUIMBOM TMOCTIHHO [IIOYUX 3aKOHOMIPDHOCTEW PO3BUTKY 1 CTapiHHS JIOACHKOTO
OpraHi3amy, TaK 1 IiJi BIUIMBOM pI3HUX MpOIlECiB (HAMNPUKIAI, 3aXBOPIOBaHbD,
B3a€MOJIT OpraHi3aMy 3 IIKIJJIMBUMH YMOBAMU CEPEIOBHINA). Y psJlil BUMAAKIB Mae
MICIIE CB1ZJOMa 3MI1HA 30BHIIIHOCTI a00 3M1HA 30BHIMIHOCTI IT17 BINIMBOM BHUIIaJKOBUX
¢b13uyHUX TpasM [6, c. 75].

TpeThoto, BaXKJIMBOIO BJIACTUBICTIO 30BHIINTHOCTI 0COOU € — PedIEeKTOPHICTD.
Ils puca, o3HauYae MOMIJIMBOCTI TOYHOTO BiIOOpaXK€HHS Ha PI3HOMAHITHUX HOCIAX
iHdopMallii, a came: MaTepladbHUX (HAOPUKIAT, MalIOHKaX, ¢oTorpadisx,
BiJleo3amucax, PeHTTeHIBChKUX 3HIMKAaX, KICTKOBUX 3aJUIIKaxX (MEPEeBaKHO yepen),
MMOCMEPTHUX MacKax, 3JIIKaxX TOIIO Ta 1AealbHUX, TOOTO B CBIIOMOCTI 1HIIUX JIFOJICH,
[0 JIO3BOJISIE€ 3M1MCHIOBATH OMUC NPUKMET JIIOJAUHU 32 METOJOM «CIOBECHOTO
noptpetry» [7, c. 40-41]. Ili BmacTUBOCTI JO3BOJSAIOTH HE TUIBKUA JOCTEMEHHO Ta
BCeOIUHO cOpuiiMatd, BUIUIATH, 3a(IKCOByBaTH 1 BIATBOpIOBaTH, alie U
IIGHTU(IKYBAaTH JIOJUHY 3a O3HAKAMU 30BHIIIHOCTI, L0 CIPHUSAE€ BCTAHOBJIEHHIO

ICTUHM y PO3CIIIyBaHH] 37104uHIB [7, c. 88].
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30BHIIIHICTh JIIOJIUHA MOXHA BU3HAYUTHU SIK CHUCTEMY YaCTHH, SKI MOXKHA
BUJIUTUTH NPU Bi3yaJIbHOMY BUBYEHHI, 1 K1 YTBOPIOIOTh 1HAMBIAYaJIbHY CYKYITHICTb,
XapaKkTepHy MJii KOHKpeTHOi mroauHu [6, c¢. 73]. Pucu 30BHINIHOCTI JIOJUHU
MOAUISIIOTH Ha 1Bl rpynu: 1) aHatoMmiuHi (CTaTU4H1), K1 PO3KPUBAIOTH OCOOJIUBOCTI
aHATOMIYHO1 OymOBH JIOAWHU. [0 TakMX pUC BIAHOCATH: CTaTh, BIK, 3pICT, CTATYPY,
AHTPOIIOJIOTTYHI PUCH 30BHIIIHOCTI, OYJIOBY Tida O0COOH, TOJOBHU, OOJUYYS Ta MOro
€J1eMEHTIB; 2) (YHKIIOHAJIbHI (AMHAMIUHI) PUCH, MIATPYHTSAM SKHUX € YMOBHO-
pedyieKTOpHI TpOIeCH, SKI CYNPOBOKYIOTbCS BUHUKHEHHSM JIUHAMIYHOTO
cTrepeotuny pyxy jaroauHu. lle mocrtaBa, xoja, MiMika, apTUKYJSIiA, CHEIIalbH1
HABHKU Ta IHIIIE.

BukopuctanHs aHaTOMIYHUX Ta (YHKIIOHAIBHUX PHC, IO XapaKTEPHU3YIOTh
30BHIIIHICTh JIOJAMHU Mif 4Yac 11 iAeHTUdikaimii, oOyMOBIIOEThCS aOCOIMIOTHOIO
CTIMKICTIO puc. BikoBi a00 XBOpOOIMBI 3MIHM HE MalOTh CYTTEBOIO MPAKTHUYHOTO
3HaueHHsA. CBiOM1 Ta 3yMHCHI 3MIHM aHaTOMIYHHX O3HaK 3a JIONMOMOTOO
MJIACTUYHUX OIepalliil He MPOXOoAsITh O€3CHITHO 1 JIETKO BUSIBISIOTHCS MPHU OTJISIL
@DyHKI[IOHAJIbH]I PUCH 30BHIIIHOCTI € MEHII HAJlilHI, aJ’)K€ BOHU MOXYTbh OyTH JIETKO
3MiHEH1 (HalpuKiajJ, 0coda MOXe 3MIHUTH CBOIO X0y, MPUKJIABIINA NEBHUX 3YCHUIIb,
a00 3MIHUTH CBOI pyxH). AJie 30BCIM 3MIHUTU (DYHKIIIOHATbHI O3HAKU, BJIIACTHUBI II1i
JIOJIMHI, HEMOXJIMBO, BOHM TaK CaMO CTiiKi, sIK 1 HENoBTOpHi [3, c. 26]. Okpemy
Ipyly aHaTOMIYHUX 1 YHKIIOHAIBHUX PUC YTBOPIOIOTH OCOOJIMBI 1 HOMITHI O3HAKHU.

Oco0nMBI O3HAKM — II€ O3HAKU, SIKI € Majo MOIIMPEHUMH, 1€ CIPUUYUHEHO
HaIPUKIIAJl, 3aXBOPIOBAHHS, K1 COPUYMHWIN BIAXWICHHS Y HOpMaJIbHIN OyJ0B1 Tila
(ropbaticth). IloMiTHUMH O3HaKaMu € PHUCH, IO XaPAKTEPHU3YIOTHCS BIIIHOCHOIO
PLAKICTIO, ajie iX MOXHa MOOAaYuTHU Ha BIAKpUTUX AuUIsHKax Tuta (mpamu Big ATII,
omepailiii, TaTytoBanHs) [2, c. 42].

Takox BUAUISIIOTH CYIyTHI O3HAKHU, JI0 AKUX BIIHOCSITh: OJIEXKY, IPEAMETH, AKI
BUKOPUCTOBYIOTBhCSL 711 O(QOPMIICHHS 30BHINIHBOIO BUTJISAY, 1 iX O3HaKU. YcCl
€JEMEHTH 1 O3HAaKU OJSATY Ta MPEAMETIB MOXHA MOAUIMTU HA: - BUPOOHUYI — WIO
CTBOPIOIOTHCS y Mpolieci iX eKcIulyartailii; - BIJOMBHI — IIO0 MNPOSABISIOTHCS TMPHU

BUKOPHUCTaHHI, eKcIutyarailii pedi. [loTpiOHO 3BepHYTH yBary Ha Te, 110 OMUC O3HAK
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30BHIIIHOCTI MPOBOJUTHCS 3a TEBHUMHU MpaBUJaMU: - 3 JOTPUMAHHSM MEBHOI
MOCIIOBHOCTI B OMMKCi, BUXOJSIYM 3 MPUHIIMIY Bl 3arajJibHOTO J0 KOHKPETHOTO,
3BEpXY — BHHU3; - ONUC Mae OyTH JOCUTh MOBHHUM; - HEOOXIAHO 3aCTOCYBaHHS
cHeniaJbHy TEPMIHOJOTIIO; - aHATOMIYHI O3HAKU OMHUCYIOTHCSA B JABOX IOJOKEHHSAX:
criepeny 300Ky [5, c. 34].

OToTOXXHEHHSI 0COOU 32 30BHIITHIMU O3HAKaAMU MOXE 311MCHIOBATUCS

- 32 MaTepiaibHO-(PIKCOBAaHUM B1OOpPAXKEHHSIM, KOJIM MMOPTPET MOPIBHIOETHCS 3
0Cc000I0 B HaTypi, IOPTPETOM 200 YEPETIOM;

- 3a ySIBHUM 00pa3oM, KOJIM YSIBHUM 00pa3 MOPIBHIOETHCS 3 MOPTPETOM abo
0co00I0 B HaTypl. Y TUX BHUMNAJKaX, KOJM BUHUKAE HEOOXIAHICTh 3allydeHHS MIJIs
OTOTOKHEHHS JIIOJUHU CHELIaIbHUX 3HaHb B 00JAcTi  KPUMIHATICTUYHOT
rabITOCKONii, MPU3HAYAETHCA KPUMIHAIICTUYHA TOPTPETHA EKCIepTHu3a, sKa
3aliMa€ThCSA JTOCIIDKEHHSAM 00’ €KTMBHMX BITOOpaX€Hb 30BHINIHOCTI JIIOJWHH, SKI
3MIMCHIOIOTHCA 13 3aJyYEHHSIM CIEHIiaJIbHUX 3HaHb B 00JIACTI KPUMIHATICTUYHOT
ra0iToyNorii, aHTPOMOJOrii Ta IHIIMX HAayK 3 METOK BCTAHOBJIEHHS TOTOKHOCTI
JTIOJUHU a00 BHUPIIMICHHSIM [1arHOCTUYHUX TMHTAaHb, M0 MAalOTh 3HAYEHHS IS
PO3KPUTTSI 1 PO3CIIAYBaHHS 3JI0YUHIB [5, ¢. 35].

Skio po3rasgaté TEHACHIII PO3BUTKY rabITOCKOIIS, TO MOXHA BiJI3HAYUTH,
[0 OCTAaHHIM YacoM B KPUMIHATICTUYHIA Hayll 3 SIBISIOTHCS MPOIMO3UII PO
TOCIIIPKEHHSI HE TUIbKM 30BHIIIHBOIO BUIVIANY JIIOAMHU, aj€ 1 BHYTPIIIHIX O3HaK
monuau. J[o yucna BHYTPINIHIX O3HAK BiIHOCATHCS AK (i3uuHi (ctpykrypa JHK,
XIMI4H1 Ta 010JIOT1YHI BJACTUBOCTI OKPEMHUX YACTUH OpPraHi3My), TaK 1 ICUXOJIOTTYH1
(CKkmagaHHs TMCUXOJOTIYHOro Mpo(disito, MONIYKOBOTO MOPTpeTa 3J704uHIl). Bapto
MOTOJIUTUCS, 110 KOMIUIEKCHE 1 palliloHaJIbHE TOCTIIKEHHS O3HAK JIIOJMHU MOXE
BUPIIIUTUA PAJl 3aBJaHb K 1EHTU(IKAIIMHOTO, TaK 1 JIArHOCTUYHOTO XapakTepy 1
CYTTEBO MIJBUIIUTH €(PEKTUBHICTDh BUSBICHHS, PO3CIIIYBAHHS 1 PO3KPUTTS 3JI0YUHIB
[2, c. 64].

TakuMm yMHOM, KPUMIHAIICTUYHA TA0ITOCKOIIIS € raiy33i0 3HaHb, K1 yBIOpaJIn
B cebe BIIOMOCTI 1 METOAH, IO 3aCTOCOBYIOTHCS B IHIIMX Taly3siX HayKOBOI'O

3HAHHS. aHATOMIsA, AaHTPOIOJIOTIA, ICUXOJIOTiA, (¢i3ionoris. Xoda radITOCKOIMIs
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BUKOPHUCTOBYE JOCSTHEHHS 1HIIMX HAYK, ajie SIK raxy3b KpUMIHATICTUYHOI TEXHIKH HE
nepecrtae posBuBatucsa. KpiM 3acTocyBaHHS 3arajbHOHaAyKOBUX METOMIB, B
rabiTockonii copMOBaHi 1 BIIACHI METOJY BUBYEHHS 30BHIIIHHOTO BUTJISY JIFOAUHHU.
Pe3ynbTaT Ta JOCSATHEHHS B 00JaCTi KPUMIHAJIICTUYHOI TrabITOCKOIMIl HAJal0Th
HEOOMEKEHI MOKJIMBOCTI JJIsi BUPINICHHS KPUMIHAIICTUYHUX 3aBJaHb B MpPOIIEC]

PO3CIITyBaHHS 1 PO3KPUTTS 3JI0UKHIB.
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Ta 3araJibHONpPaBoBUX AUCHUIUIIH Mapymiak O.A.

BU3HAYEHHS NIOHATTA «KKATYBAHHS» B MIDKHAPOIHO-
INPABOBHUX AKTAX

OnHUM 3 OCHOBHUX MIDKHAPOJHUX CTAaHAAPTIB y chepi 3aXUCTy MpaB JIOIUHU €
3a00pOHa TOPTYP, >KOPCTOKOI0, HENIOJCHKOTO ab0 TaKOro, 0 MPUHUXKYE JIOJCHKY
TAHICTh JIoAuHU. KaTyBaHHS 3aCTOCOBYIOTHCS 3 METOI MPUIYIIEHHS JIOACHKOT
OCOOUCTOCTI 1 HEXTYBaHHS MPUCYTHHOIO JIOJWHI MOYYTTS BJIACHOI T1AHOCTI, IO
BUKJIMKA€E TTIMOOKY CTypOOBaHICTh BCI€T CBITOBOI CIIUIBHOTH.

He3Baxkaroum Ha Te, M0 MDKHAPOJHI HOPMHU 3a0O0pOHSIOTH 3aCTOCYBaHHS
TOPTYp Tpu Oyap-KMX OOCTaBUHAX, TOPTYpU 1 IKOPCTOKE TMOBOKECHHS
3aCTOCOBYIOTHCS O1UIBII HIK B MOJOBUHU KPaiH CBITY. 3a00poHa TOPTYp BiioOpakeHa
B MIXKHApOJHUX Ta HAIlIOHAIBHUX akTax [1, c. 35].

3arasibHa Jekiapallis mnpaB JoauHu (mpuitHsta B 1948 pomi) B cT. 5
3akpimitoe:  «Hikoro He Moxke OyTH MIAJaHUN TOPTypaM 1 KOPCTOKOMY,
HEJI0JICbKOMY a00 TaKoMy, IO MPUHUXKYE T1IHICTh MOBOJPKEHHIO YM MOKAPaAHHIO»
[2, c. 28].

MixHapogHui HakT Ipo TPOMAJITHCHKI 1 MOJMITUYHI TIpaBa (puitHatuii B 1966
poili, BCTynuB B cuiay B 1976 porui, Mae 000OB’S3KOBY CUIY, KOHTPOIb 3IHCHIOE
KowmiTeT 3 npaB noauHN) B CT. 7 3aKpirio0Th CT.: «Hikoro He Moxe OyTH MiAaHO
KaTyBaHHIO Ta >XOPCTOKOMY, HEIIOJACBKOMY a00 TakoMy, M0 HPHUHIXKYE HOro
TIAHICTh, TOBO/KCHHIO YW TMOKapaHHIO. 30KpemMa, »XKOJHa ocob0a He Moxke 0e3 ii

BUIBHOI 3r0JIU Mi/I/IaBaTUCS MEAUYHUM a00 HAYKOBUM Jociigam» [3, c. 32].
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Y 1975 pomi 3aBAsSKM aKTUBHIM AISITIBHOCTI HEYPSJOBUX OpraHizailiil
I'enepanbra Acambies OOH npuiinsia Jleknapaiiro Mpo 3aXHUCT BCIX OCIO BiJ
KaTyBaHb Ta IHIIMX >XOPCTOKUX, HENMIOJACHKUX a00 TaKuX, II0 MPUHUKYIOTh iX
T1AHICTh BUIB MOBOKEHHS 1 TTokapaHHsa. Y 1981 pori ['enepanbia Acamobnes OOH
3acuyBana JloOpoBunbHuit pona OOH nns xepTB KaTyBaHb 3 METOI (hiHAHCYBAHHS
oprasizaiiii, 0o 3aiiMarOThCs HAJAHHIM JOIOMOTH KEePTBaM KaTyBaHb Ta iX CiM'sM.

VY 1984 poui ['enepansuoto Acambieero OOH Oyno mpuiHATO crieniajJibHUM,
[0 Ma€ OOOB'SI3KOBY IOPUIUYHY CHIIY, MDKHAPOAHUN HOPMATUBHO-MIPABOBUIl aKT -
KonBeHIlis mpoTH KaTyBaHb Ta IHIIMX KOPCTOKUX, HENIIOJACHKUX ab0 TakKuUX, MLIO0
MPUHUXKYIOTH T1THICTh MOBOJKEHHS a00 mokapanHs [4, c. 76]. KonBeHiiis BcTynuia
B cuity B 1987 poiui. KonTposb 3a BukoHaHHSM KOHBEHIIT JepkaBaMu-ydacHUKaMHU
31MCHIOE OpPraH B CKJIAJ1 He3aJIeKHUX eKcnepTiB - KoMiTeT mpoTu KaTyBaHb.

KonBeH1lis 1ae BU3HAUCHHS TMOHSTTIO «KaTyBaHHs». KaTyBaHHsS 0O3HA4yaloTh
OyIb-AKy M110, AKOI OyAb-siKii 0c001 HAaBMHCHO 3aIOJIIOEThCS CHIBHUN OUTh a00
CTpakIaHHs, (pi3uyHe 4y MopalibHe, 11100 OTpUMaTH BiA Hei abo BiA TpeThoi ocoOu
B1JIOMOCTI1 YM BU3HAHHS, MOKapaTH ii 3a Jii, AK1 BUMHUIA BOHA a00 TpeTs ocola M y
BUMHEHHI SIKUX BOHA MIJO3PIOETHCS, @ TAKOXK 3AJIIKATH YU MPUMYCUTHU i1 200 TPETIO
oco0y; Ta 3 OyIb-SIKUX MOTHUBIB, 3aCHOBaHUX Ha AUCKPUMIHAIL OYyAb-SIKOTO
XapakTepy, KOJIW Takuil Oulb abo0 CTpaxJaHHA CIPUYUHSAIOTHCA JEPKaBHOIO
0CaJ0BOI0 a00 IHIIOK O0CO00I0, BHUCTYNMAKOUM B OQIUIMHIA SKOCTI, YU 3 IX
nig0yproBaHHs, a00 3 IXHROTO BiIOMa UM MOBYA3HO1 3rOJIH.

VY 1le BU3HAUEHHS HE BKIIOYAIOTHCS OUTb a00 CTpa)KJaHHS, Kl BUHUKAIOTh
JUIIe B pe3ysibTaTl 3aKOHHUX CAHKIM, HEBIAAUIbHI Bl I[UX CaHKIIA 4u
BUKJIMKAIOTHCSI HUMU BUIAKOBO.

OTxe, 03HaKaMU KaTyBaHHSI BUCTYIAIOTh:

1. KaTyBaHHS - 11 JISTHHS.

2. KaryBaHHs - ©e nisd, SIKUM OyJb-siKii 0cO0l HaBMHUCHE 3alOJIIOE€THCS
CUJIBHUM OUIb a00 CTpaXKIaHHS.

3. Leii 61u1b a00 cTpaxaaHHs MOXYTh OYTH K (PI3UMUHUMH, TaK 1 MOPAIIbHUMH.
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4. Meroro nMx i €: a) OTpUMAaTH Bid >KEpTBU KaTyBaHHs a00 BiJ TPEThOI
ocobu BimoMoOCT1 abo ToKa3aHHs; 0) mokapaTu ii 3a 1ii, Kl BOHa CKoina, abo sKi
BUMHHUJIA TpeTss ocoba, abo Mmoa0 sSKuX ocoba TiI03PIOEThCS; B) 3aJsAKaTH,
MPUMYCUTH JKEPTBY TMOKapaHHsS abo TpeTi 0coly; T) Mo OyIb-IKii TPUYUHH,
3aCHOBAHOI HA JUCKPUMIHALlI] OYb-IKOTO XapaKTepy.

5. Takuii 611p 200 CTpakJaHHS 3aMOIIOIOTHCS JIEPHKABHUMHU MOCAJOBUMU
oco0aMM 4M THIIUMH O0co0aMH, sIKi BUCTYNalOTh B O(iliiiHii sSKOCTi, a00 3 IXHBOTO
BiJjoMa, 200 MOBYA3HOI 3TOJIH.

KonBeHI1is HE Jja€ MOHATTS «IHIIUX >KOPCTOKHUX, HENIOJCHKUX a00 TakuxX, 110
MPUHUKYIOTh T1IHICTb, MOBOJKEHb Y MOKapaHby, Nuile B c¢T. 16 ganoi KonseHmii
TOBOPUTHCS, IO 1HIII i1, sIK1 HE MIAMAJAI0Th M TOHATTA «KaTyBaHHS», KOJH TakKl
aKTU BYMHSIIOTHCSA JIEPKABHUMHU MOCAJOBUMHM OCOOAMM YW IHIIUMH OCOOaMH, SIK1
BHUCTYNAIOTh B CBOI O(iI1iiHI TOBHOBaXEHHS, ab0 3 iX Bigoma a00 MOBYA3HOI 3rOAM.
VY crarti 2 miei xx KoHBeHIil miaATBEpIKYyeTbcsl aOCOMIOTHHUIN XapakTtep 3a00pOoHU
KaryBaHb: «Hisiki BUHATKOBI OOCTaBMHU, SKMMU O BOHM He OynM, CTaH BIMHHM 4YH
3arpo3a BIMHU, BHYTPINIHSA TOJITUYHA HECTAOUIbHICTh a00 OyIb-IKUI 1HIIHMA
HaJ3BUYANHUN CTaH, HE MOXYTh CIYXUTH BUIIPAaBIaHHSIM KaTyBaHb». Yactuna 3
cTaTTi 2 KoHKpeTusye: «Haka3 BuIlloro HayaibHUKa abo0 JAep>KaBHOI BIaaud HE
MOXYTb CIIy’)KAUTH BUIIPaBIaHHIM KaTyBaHb» [4, c. 77].

Crarrsa 10 miei Konseniii 3akpimtoe: «KoxHa aep:kaBa-ydacHUK 3a0e3Ieuye,
00 BCl HaBYAJIbHI MaTepiany Ta iHQopMalis o0 3a00pOHU KaTyBaHb B TIOBHOMY
00cs131 BKJIIOYAIKCS B MPOrpaMu MIATOTOBKHU MEPCOHANY MPAaBOOXOPOHHUX OPraHiB,
[MBUILHOTO YM BIMICLKOBOTO, MEAMYHOTO MEPCOHAITY, JIEPHKABHUX MOCATOBUX 0Ci0 Ta
IHIIUX 0c10, sIKI MOXKYTh MAaTH BIJHOIIEHHS /10 yTPUMAaHHS MiJ BapTOIO 1 JOMUTIB
oci0, migganux Oyap Akoi (opMi apelTy, 3aTpUMaHHs a00 TIOPEMHOTO YB'SI3HEHHS,
a00 moBo/keHHS 3 HUMHU. KokHa JaepikaBa-ydyacHHUIISI BHOCHUTH I[I0 3a00pOHY 10
MpaBUJI YU THCTPYKIIIi, 110 CTOCYETHCS 000B'I3KIB 1 (DYHKI[IH OyAb-SIKMX TAKUX 0C10».

KoMmiter mpoTu KaTyBaHb MOXE€ BIIBIAYBATH JI€pKaBH, SKIIO OTPUMAE
JIOCTOBIpHY 1H(GOpMAILII0 MPO CUCTEMATH4HI KaTyBaHHSA. BigmosimHo 1o ct. 19

KonBeHniii, nepxaBu-y4yacHUKU TpeAcTaBisiioTh B Komiter uepe3 ['eHepanbHOro
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cekpetapss Opranizarii O0'eqnannx Hairiit 1omoBiai mpo BXXKUTI HUMH 3aXOJIH 11010
3M1MCHEHHS X 3000B's3aHb 3rigHO 1€l KOHBEHII MpOTATrOM OJHOTO POKY IMiCIs
HaOyTTs YMHHOCTI 1i€10 KOHBEHII1€10 YUHHOCTI ISl BIAMOBIHOT JIepKaBU-YUACHUKA.
VY nonaneiiomMy JepxKaBU-yYYaCHUKHU MPENICTABISIIOTh pa3 B YOTUPU POKHU J10JATKOBI
JOTMOBIAl MPO OyJb-fKI HOBI BXKHUTI 3aXOJU, a TAKOX IHIII JOMOBIAIL, SKI MOXKE
3anpocutu Komiter.

18 rpymas 2002 poky I'enepanbHa Acambnes OOH npuiinsiia
daxkynpratuBHuid npoTtokon 10 Koueenuii OOH mnpotu karyBaHb. MeTtoro
(akyIbTaTUBHOTO MPOTOKOJNY € 3ano0iraHHs KaTyBaHHSM Ta I1HIIUM (opMam
KOPCTOKOTO TOBOJIXKEHHS IUISIXOM CTBOPEHHSI CHUCTEMH PETYJSpHUX BiJABIyBaHb
HE3aJICXKHUMU MDKHAPOJAHUMHU Ta HaIlOHAIBHUMU OpraHaMH MiCIlb MO030aBJICHHS

BOJII.
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Honeremxo 1O.B.

cmyoenmka 4 kypcy, epynu I1/]-171, opuouunozo gpaxynemeny
Hasuanvno-naykosozo incmumymy npaea i coyianbHux mexHono2iu
Hayionanvnozo ynieepcumemy « Yepniciecoka noaimexmikay

M. Yepnizcis

Hayxoeuti kepignux. K.10.H., IOLEHT,
JOIEHT Kadeapu MpaBOOXOPOHHOT AISITBHOCTI
Ta 3arajibHoNpaBoBux auctuiuiid bepnnik 1.B.

HOHATTA, CYTh, 3B HAYEHHSA TA 3ABJAAHHSA JOCYIOBOI'O
PO3CJIIAYBAHHA

Buxonsiun 3 monoxkenb KpuMiHanbHOrO MpoleCyalbHOrO KOJEKCY (mami -
KIIK) Vkpainu 2012 poky, Hajaoud BHU3HAYEHHS TMOHATTS  KPUMIHAJIBHOIO
MPOBAKEHHSI 3aKOHOJIaBeIlb Mepe0auyuB MOro BUKOPUCTAHHS Y TPhOX 3HAYCHHSIX:
MPOBAPKEHHSI 1O KOHKPETHOMY KpPHMIHAJIBHOMY MPAaBOMOPYIIEHHIO, 3arajibHUil
KpUMIHAJIBHUN MPOIEC Ta KpUMIHAJIbHA MpoliecyalbHa MisUIbHICTh. OJHAK, 3 OTJsIy
Ha Te, 1[0 3aBEpPUIATBLHOI0 CTaAl€l0 (€TarmoM) KPUMIHAJIBLHOTO TMPOBAKEHHS €
BUKOHAHHA yXBaJiu a00 BHUPOKY CyAy, 3a3HAYEHE BHU3HAUYEHHS 3 TOYKH 30pYy
KpUMIHAIBHO-TIPOLIECYANIBHOT TEOPIi, € JEI0 HEKOHKPETHUM Ta CIIPHUM.

[Ticns naOpanns uumnHOcTi KIIK Vkpainm 2012 p. nurtanHs mpo cranii
KPUMIHAJIBHOTO TPOBAKEHHS B HAyIll KPUMIHAJIBHOIO MPOIECY OJHO3HAYHOTO
BupimeHHss He 3Haimo. Tak, B.I. T'onuapenko, B.T. Hop, M.€. Illlymuo,
koMmeHTyroun KIIK Ykpainu BuokpeMioTh 9 cTafiil KpUMIHAIBHOTO MPOBAKEHHSI
Ta BIJHOCATH O HUX: 1) BHECEHHS CIITUUM YU MPOKYPOPOM 10 €IUHOTO PEECTPY
IOCY0BUX posciaiayBanb (gami — €PJIP) BimomocTeil mpo BUMHEHE KpUMIHAJIbHE
MPaBOMOPYIIEHHS; 2) T0CYA0BE PO3CIilyBaHHs; 3) MIATOTOBYE CY/I0BE 3aciaHHs; 4)
CYIOBUM pO3IJISiA 1 yXBAJEHHA 3a HOro pe3yjbTaTaMU CYJOBOrO pIIIEHHS; 5)
anessliifHe NpoBaKeHHS; 6) KacallliHe MPOBAJKEHHS; 7) TMEperjis] CyAOBUX
pimenb BepxoBuum Cygom VYikpainu; 8) mneperyisii CyJoBUX pillleHb 3a

HOBOBHUSIBJIEHUMH 00OCTaBUHAMU; 9) BUKOHAHHSI CyJIOBUX pilieHsb [ 1, c. 26].
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VY cBoto uepry A.B. MongoBan, C.M. MenbHUK OKpeCIIOIOTh 8§ cTaaiil
KpUMIHAIBHOTO Mpolecy: 1) mocynoBe po3ciigyBaHs; 2) MiArOTOBYE MPOBAIKEHHS;
3) cynoBuil po3rism;aneisiiiHe TpOoBaKeHHS; 5) BUKOHAHHS BHUPOKY; KacalliiiHe
npoBajkeHHs; 7) npoBamxkeHHs: y BepxoBnomy Cyni Ykpainu; 8) npoBamkeHHS 3a
HOBOBHSBJICHUMH OOCTaBuHaMH [2, c. 93].

O.P. MuxaiiieHKO BBaXae, 110 CTaAll IpoLecy NOAUISIOTHCS Ha JOCYAOBI Ta
CyllOBl1 3a cy0’e€KTaMu — JIepKAaBHUMHU OpraHamu, 10 3A1MCHIOIOTh KpUMIHAJILHO-
npoLecyanbHy JIIBHICTD [2, ¢. 94].

3 orIsiAy Ha METY HAIIoro JOCHIKEHHS, HAC LIKAaBUTh Taka CTails IpoLecy,
K JIOCYIOBE pO3CIinyBaHHS (sIka KpIM TOTO, € €IWHOI0 CTaJi€l0 JI0CYAOBOTO
MPOBAKEHHS ).

Jlns toro mo6 BIAMOBICTM HAa MHUTAHHS, YOMY JOCYJIOBE PO3CIIAyBaHHS
ChOTOJIHI € OCHOBHOIO (hOPMOIO PO3CIIAYBaHHA KPHUMIHAJIBHUX MPABOMNOPYIIECHb B
Halii Kpaini, He0OX1IHO MpOoaHaNI3yBaTH MO0 XapakTep Ta cyTHICThb. [lepi 3a Bce,
CIi 3a3HAYWTH, IO B TeEOpii KpHUMIHAIBHO-IIPOILIECYyaIbHOTO TMpaBa (opma
JIOCYJIOBOTO PO3CHIAYBAaHHS € HE M0 IHIIE, $K MependadyeHuii KpUMiHAJIbHO-
MpOIIECyaAIbHUM 3aKOHOM TOPSAJIOK, B paMKax SIKOTO 3AIMCHIOEThCS KPUMIHAJIbHE
MPOBAKEHHS Ha JOCYJIOBOMY €Tall KpuMiHaiIbHOTO mpoiiecy. ToOTo, 11e BU3HaUeHa
KIIK mponeaypa AisUTBHOCTI YNMOBHOBaXEHUX MOCAJOBHX OCIO IMIOAO 3'SICYBaHHS
o0cTaBuH, HEOOXITHUX JJISI MPABWJIHLHOTO BUPIIIEHHS KPUMIHAJIBHOT'O MPOBAJKEHHS,
sKa BU3HAYA€ YYACHUKIB PO3CIIAYyBaHHA, HOTO TEPMIHU, OOCAT, KOJIO MPOIECYyaTbHUX
i 1 1H. TepMmiH «I0ocynoBe» B Ha3Bl jJaHol (OpMU BHU3HAYa€ TE, IO CIIICTBO
nepeaye CyI0BOMY IMPOBA/KEHHIO, BUIIEpEKAe HOro, a caMe CTBOPIOE CBOTO POAY
MEePeyMOBHU Il PO3TJSIY 1 BUPIIMIEHHS KPUMIHAJIBHOT CHPaBH IMiJl Yac CYIOBOTO
po3riisiy. Bci BUCHOBKHM OCHOBHOrO CyO’€KTa po3ciiayBaHHS (B JaHOMY BUIAAKY
CHIIYOTrO0), AKUW Oepe y4acTh B KPUMIHAIIBHOMY IPOIIECl HA CTOPOH1 OOBUHYBAauCHHS,
MIJUISTal0Th MEPEBIPIl CYOM K HE3alle)KHUM OpPraHoM IpaBoOCyAjs. 3BUYANHO, 1€
HE O3Hauae, Mo OYIy4H «TOCYAOBUMY, HACTIAKU ISIIBHOCTI CJIIIYOTO BTPAYarOTh Bij
IbOI'0 CBO€ 3HAYEHHS, 1 3@ pe3ybTaTaMU CBOEI pOOOTH CIIIIUMA MOKE OOMEKUTHUCS

auiie NpuOIUM3HUMH, YSBHUMHU JoBojaMHu. HaBmaku, aocygoBe po3cCiilyBaHHS
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MOBUHHO OyTH TakuM, MO0 y cyay OyiM BCl MOXJIMBOCTI MPAaBUJIBHO BUPILIMTH
CIIpaBy IO CYTi, BAHECTU 3aKOHHUI, OOTPYHTOBaHUN 1 MOTUBOBAaHUM BUPOK.

OTxe, po3riasgaloud O3HAKW I11€1 CTajli KpUMIHAIBLHOTO MPOBAIKEHHS B iX
CYKYITHOCTI MOXJIMBO 3pOOUTH BHCHOBOK IPO T€, IO JOCYAOBE po3ciinyBaHHs (y
dbopmi IOCYIOBOTO CHIACTBA Ta [I3HAHHS) - 1€ MNependadueHuil KpUMIHATbHUM
MpoIleCyaIbHUM 3aKOHOM MOPSIOK OpraHi3allii AiSIbHOCTI YIIOBHOBAXEHUX OCI0, 110
CKJIAJIA€ThCS 3 PNy MOCHIIOBHUX MPOLECYaTbHUX Ta OpraHi3aliifHO-MPaBOBUX i
TIOB’sI3aHUX 13 30MpaHHSAM, MEPEBIPKOIO Ta OIIHKOIO JOKa3iB 3 METOIO IIBHJIKOTO,
MOBHOT'O 1 HEyNEpeIKEHOTO BCTAHOBJICHHSI MOJ1l 3JI0YHMHY, BUHHOCTI KOHKPETHHUX
0ci0 y CKOEHHI 3JIOYMHY Ta IHIIUX OOCTAaBUH, SKI MAlOTh 3HAYEHHS JJI TPABUIIBHOTO
BUPIIIICHHS 3aBIaHb KPUMIHAJIBLHOTO MPOBAIXKEHHS.

JleranpHe BU3HAYEHHS JTOCYJIOBOTO PO3CIIIYBaHHA AK CTajall KpUMIHAJIbHOTO
MIPOBAKEHHsT HaJaHo 3akoHoAaBueM y 1. 5 4. 1 cT. 3 KIIK Ykpainu, BinnoBinHo 10
SKOTO, JIOCY/IOBE PO3CIIyBaHHS MOYMHAETHCS 3 MOMEHTY BHECEHHS BIJOMOCTEH MPO
KpuMiHaidbHEe TipaBonopyiieHHs 10 €PJIP 1 3akiHUyeThCs 3aKPUTTSIM KPUMIHAIBHOTO
MpOBaKEHHsI a00 HAMpaBJICHHSM /10 CYJy OOBHHYBAJIBHOTO aKTY, KJIOMOTAHHS PO
3aCTOCYBaHHSI MPUMYCOBHUX 3aXOJIB MEAMYHOr0o ab0 BHUXOBHOIO XapakrTepy,
KJIOTIOTAHHS MPO 3BUIBHEHHSI 0COOM B1JI KpUMIHAIBHOT BIIMOBITATBHOCTI.

[lopsin 3 Tum, Ha aymky [.B.YUypikoBoi MOXJIMBO TOBOPUTHU IMPO IMEBHY
MPUXOBAHY CTAJI€I0 MOYATKY KPUMIHAJIBHOTO MPOBAKEHHS, OCKUIBKA 3 MOMEHTY
OTPUMAaHHSI BIJOMOCTEH MPO KPUMIHAIBHE MPABOMNOPYIICHHS JI0 Yacy BHECEHHS B
€PJIP moxete mpoiith neBHuil 4vac [3, c¢. 229]. 3 UMM TBEPIKEHHAM BAXKKO HE
MOTOJIUTHUCS, OCKUTBbKHU BIANOBIAHO 70 4. 3 crarti 214 KIIK Ykpainu y HeBiAKIagHUX
BUIAJIKaxX J0 BHeceHHs BimomocTel g0 €PJIP moxe OyTu mpoBeaeHU OIS MiCIs
moaii (BIIOMOCTI TMPO BHUSABJICHUM 3JIOYMH BHOCATHCA g0 €PJIP HeraiitHo micis
3aBepuieHHs1 orsiAy). Kpim Toro, 10 moyatky po3CiiiyBaHHS MOK€ MPOBOJIUTHUCH
nepeBipka 3asBU IIOJ0 HASBHOCTI BYMHEHOTO KPHUMIHAJIBHOI'O MPABONOPYIICHHS,
BCTAHOBJIIOBATUChH AHKETHI JaH1 3asBHUKIB, CBIJIKIB, MOTEPIUINX TOIIO. Y 3BSI3KY 3
UM 3aciayroBye Ha miaATpuMKy aymka B.M. Teprtuiminuka, skuii Ha3uBae IO

MOYATKOBY CTaJ1I0 JOCIITYUM MPOBAKEHHIM [3, ¢. 276].
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Ananiz nonoxenb KIIK  Vkpainum mono mnoyatky KpUMIHAJIBHOTO
MPOBAKEHHS UISIXOM BHECEHHsI BijomocTed g0 €PJIP nae mifcTaBu Jjisi BUCHOBKY
Mpo Te, 110 3aKOHOJIaBElb 3AJIUIIKB 1032 YBarolo MEeBHUN eTal 3 NEePeBIPKU 3asB Ta
MOBIIOMJIEHb MPO 3J104MHU, sika Bu3Hauanacs KIIK 1960 p. gk cranig ix nepeBipku
70 TIOPYUIEHHS KpUMiHalbHOI cipaBu. J[o 3aBmaHb 1bOrO €Tamy MpPaBOOXOPOHHOT
JISTTBHOCT1 BIIHOCUTHCS BCTAHOBJIEHHS O3HAK KPUMIHAJIBHOTO MPaBOIMOPYILIEHHS, a
OTXe, 1 HasBHOCTI MIJCTaB JUIsl MOYATKy IOCYJIOBOTO PO3CIIAyBaHHA. Y4YacCHUKaMU
1i€T CTafll €: CIAUMNA YU MPOKYPOP, AKI OTPUMAIIA TTOBIIOMJIEHHS MPO KPUMIHAJIbHE
MPaBOMOPYILICHHS; 3asBHUK, SIKUM T0/1aB 3asBY (MOBIIOMIICHHS) PO HOTO BUMHEHHS;
MOTEPHUINH, SKOMY KPUMIHAJIBHUM MPABOMOPYIIEHHSIM CIPUYUHEHO (DI3UYHY,
MartepialibHy 4Yd MOPAJIbHY IIKOAY; OCOOHU, SIKI Jal0Th MOSICHEHHS MPO OOCTaBUHU
noAii. B cBoto uepry, 10 3aco0iB 3a JOMOMOTOIO SIKUX 3A1MCHIOETHCS MEPEBIpKa 3asBU
YU TMOBIJOMJICHHS MPO KPUMIHAJIbHE MPABOMOPYUIEHHS, BIHOCATHCS: OIJISIA MICIIS
MoAll, OJIepaHHS JTOKYMEHTIB Ta MPEIMETIB BiJl 0COOM, sika Mojaja 3asBy Yd Bij
MOTEPIIJIOr0; OTPUMAaHHS TMOSCHEHDb Bl OYEBHIIIB MOl Ta IHIIMX OC10, SKIIO BOHU
MpPOTH IOIO HE 3alepeuyroTh. 3a pe3yJbTaTaMu 3a3HAYeHUX JId CIiauuid 4u
MPOKYpOp NPHUIIMAIOTh pIillIeHHS NPO BHECEHHs (a00 HEBHECEHHsSI) BIIOMOCTEW 0
€P/IP.

KpiM Toro, 3akoHozaBelb HE 3BEPHYB YBaru, L0 BIANOBIAHO 10 MOJIOXKEHBb
yacTtuHU 1 cTtaTTl 6 3akoHy Ykpainu «lIpo onepaTUBHO-PO3MIYKOBY AISUTBHICTBY, J0
MIJICTaB MPOBEJICHHS ONMEPATUBHO-PO3IIYKOBOI MISNIBHOCTI BIAHOCUTHCS - HAsIBHICTh
JOCTaTHLOI 1HGOpPMAIlil, OJEep>KaHOi B YCTAHOBJIEHOMY 3aKOHOM MOPANKY, IO
noTpeOye TEPeBIpKH 3a JOMOMOIOI0 OMEPATUBHO-PO3IIYKOBUX 3aXO1IB 1 3aC001B,
IpO: a) 3JI0YMHH, 10 TOTYIOThCS; 0) 0C10, K1 TOTYIOTh BUNHEHHS 3JI0UHHY.

3rilHO yacTWHU 2 cTaTTi 7 3akoHy Ykpainu «Ilpo omnepaTuBHO-pO3IIYKOBY
TISTIBHICTBY), Y pa3l BUSBICHHS O3HAK 3JI0OYMHY ONEPATUBHHUM MIAPO3NUL, SKHUI
3MIMCHIOE  OMEpPaTUBHO-PO3IIYKOBY  JISUIBHICTH, 3000B’SI3aHUl  HEBIAKIAAHO
HampaBUTH 310paHi MaTepiayin, B IKMX 3a(ikcoBaHO (PaKTHUHI AaH1 PO MPOTUIIPABHI
TISIHHSI OKpEeMHUX 0ci0 Ta TpyI, BIAMOBIAAIBHICTS 32 siKi nepeadaueHa KpuminanpHum

KOJIEKCOM  YKpaiHu, A0 BIAMNOBIJHOIO OpraHy JOCYJOBOTO pO3CIiyBaHHS st
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MOYaTKy Ta 3A1MCHEHHS JOCYIOBOTO PO3CIIIyBaHHS B TMOPSAKY, MeperdadyeHoOMy
KpuminaneHuM  mpolieCyalibHUM — KOJIEKCOM  YKpaiHu. AHalli3  HaBeJEHUX
3aKOHO/JABYMX IMOJOXKEHb CBITYUTH MPO MOXIIMBICTH TMEpeBipku iHGOpMalii mpo
3JI0YMHU, 1110 TOTYIOThCS Ta 0C10, AKI TOTYIOTh iX BUMHEHHS, IUISIXOM IMPOBEICHHS
OMEePATUBHO-PO3IIYKOBOT AISUTBHOCTI. JIOCUTHh MOBYAJbHUM B IIbOMY KOHTEKCTI €
TOCBif 3acTocyBaHHs nonoxkenb cT. 97 KIIK Vkpainu 1960 p., BIATOBIIHO A0 SIKUX
3asiBa 200 TMOBIJIOMJICHHSI MPO 3J0YUHHM [0 MPUUHITTSA PINIEHHS MOPO MOYATOK
JOCYJIOBOTO  PO3CIHIJyBaHHS MOIJIM OyTH TEpPEeBIpeHl MUIAXOM MPOBEICHHS
OMEPATUBHO-PO3IIYKOBOI AISIIIbHOCTI.

Buxonsiun 3 BHKIAAEHOro, Yy Mpoleci noaanbuoro pedopMyBaHHS
3aKOHOJIaBYO1 OCHOBU JISUTBHOCT1 CIIIAYMX MIAPO3ALIIB, CIiA BXUTH 3aXOIIB 10
HOPMAaTUBHOI perjiaMeHTallll NopsAJIKy MPUUHATTS, peecTpallli # nmepeBipku 3asiB Ta
MOBIIOMJIEHb PO KPUMIHAJIbHI MPABOMOPYIIEHHS, BU3HABIIHN HOTO MEBHOIO CTAIEI0
(eTamoMm) JOCHIAYOTO TPOBAKEHHS, SIKUM TepeAye NPUNHATTIO PIIIEHHS PO

Mo4YaToK 10CyJ0BOT0O pOSCJ’Ii,HYBaHHSI.
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Hasuanvno-naykosozo incmumymy npaea i coyianbHux mexuHono2iu
Hayionanvnozo ynieepcumemy « Yepniciecoka noaimexmikay

M. Yepnizcis

Haykosuu kepiénuk: K.10.H, JOIEHT,
JOIEHT Kadeapu MpaBOOXOPOHHOT AISITBHOCTI
Ta 3araJIbHONpPaBOBUX aAucHuIulin Mapymak O.A.

HONEPEIXEHHSA KATYBAHbDB B JIAJIBHOCTI IIPABOOXOPOHHUX
OPI'AHIB

CyyacHi  JOCHUIKEHHS  JaHOi M[poOJieMH  CBiq4aTh, WI0  JISUIBHICTD
MPEJCTABHUKIB MPABOOXOPOHHUX OPraHiB BUCOKY BIPOTIAHICTH HEMPaBOMIPHOIO
3aCTOCYBaHHSI CWJIM [0 MI03PIOBAaHUX, OOBUHYBAUCHHUX, aJMIHICTPATUBHO
3aTpUMaHUX, a 4YacTO TaKOX JO CBIAKIB Ta morepniiux. Taki BHUsIBU arpecii y
MOBE/IHIII MarOTh TEHJEHIIII0 BUIPABAOBYBATUCS ILUIIMH, 110 MOCTaBJIEHI MEpe
MIPaBOOXOPOHHUMH OpraHaMU — CBOE€YACHUM 1 IOBHUM BUSIBIIEHHSIM, PO3CII1TyBaHHSAM
Ta TPUNUHEHHSIM 3JI0YMHHOI JISTIBHOCTI, MPUTATHEHHSM JO KPHUMIHAJIBHOI
BIIMOBINAJIBHOCTI BUHHUX, BIAHOBJIEHHAM Ta 3aXUCTOM TMOPYIIEHUX TMpaB
notepnuinx. Ilponec craHoBieHHsT YKpaiHu SK MOPaBOBOi JEpKaBU aKTyalli3ye
noTpedy mpoTHAll MOPYIIEHHSM, SIKI BUMHSIOTHCS MpalliBHUKAMU PABOOXOPOHHUX
OpraHiB MiJ Yac 3AIMCHEHHS TMOKJIaJCHUX Ha HUX 3aBJaHb, Ta BU3HAYEHHS 3aXOJIB,
CIIPSMOBAHMX Ha MONEPEKEHHS JaHuX nopymens [1, c. 173].

KaryBanus He Moxe OyTu BUIpaBAaHe HiuMM. MUDKHApOJHI JOrOBOpU , SIK1
CTOCYIOThCS TpaB JIOJMHHU, NIepe0avyatoTh JBa OCHOBHUX MpaBa, BIACTYH BIJ SIKUX €
HEMOXJIMBUM 3a OyIb-ikux oOcTtaBMH. MoBa e mpo 3a00pOHY KaTyBaHHS Ta
3a00poHy pabcTBa ab0 MIJHEBUIBHOIO CTaHy. 3a NEBHUX YMOB HaBiTh MpPaBO Ha
KUTTS TUISITae OOMEXKEHHIO, HANpHKIIad, y pa3l BHUIAJKY, I[OB’SI3aHOTO 13
3aTpUMaHHSM 030pO€HOT 0COOHU, SIKa CTAHOBUTH HEOE3MEKY JJISl )KUTTSI THIITUX.

VY Oyab-skiil KpaiHi KaTyBaHHS € CyTTEBOIO MPOOJIEMOIO OPTraHiB MPAaBOMOPSJIKY.
VYkpaina He € BUHATKOM. [loBcsiIKUac TparuisitoThCsl BUMAAKU MOAIOHUX MOPYIIEHD 3

O0oky mnominii. OgHak, BapTO NOTOAMTHCH, IO KAaTyBAaHHS SIK SIBULIE HEMOXKJIHUBO
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BUKOPIHUTHU 30BCIM — JIMIIE 3MEHIIUTU KUIBKICTh MOTO MPOSBIB, aJkKe K OyIAb-sSKUIl
3JI0Y4MH BOHO HOCHUTH COIIaJIbHUM XapakTep. 3aBAaHHSAM JIep)KaBH Ha JaHUU Yac €
CTBOPEHHSI HACTUIbKU HAJIMHOI CUCTEMU KOHTPOJIIO 32 AISJIbHICTIO TPAaBOOXOPOHHUX
OpraHiB, MO0 KaTyBaHHS CTalyd MOOJAMHOKUMH BHUIIaJIKaMU, 1 HE MaJll O3HaK
CHUCTEMHOI0 Xapakrepy [2].

Psin MbkHaApOIHO-TIPaBOBHUX JOTOBOPIB OYB paTudikoBaHUi YKpaiHOw. Y HUX
nependadeHa 3a00poHa KaTyBaHb Ta >KOPCTOKOrO MOBOJXEHHS. Jlo OCHOBHHX
MOXHa BiJHECTH MDKHApOAHUN MaKT MPO T'POMAMASHCHKI Ta MOJITHUYHI MpaBa Bif
16.12.1966 poky; 3aranpbHy paekiapanito npaB gioauHd Big 10.12.1948 poky;
Kongennito OOH npoTu kaTyBaHb Ta IHIIMX XKOPCTOKUX, HEIIOACHKUX a00 TaKuX,
[0 MPUHHKYIOTh TIIHICTh, BUAIB MOBOKEHHs 1 mokapanHs Bix 10.12.1984 poky;
KonBeHI1110 PO 3aXUCT MpaB 1 OCHOBOMOJOXHUX cB0oOOn mronunu Big 04.11.1950
POKY 1 T.1.

HamioHanbHUM 3aKOHOJABCTBOM 3a00pOHA KaTyBaHb 3akpiljieHa y  CT. 28
KoHctuTytii Ykpainu, - «HIXTO He MOXe OyTH NIJAaHUI KaTyBaHHIO, KOPCTOKOMY,
HEJIOJICbKOMY a00 TakoMy, 10 MPUHIXKYE WOro TiHICTh, IOBOKEHHIO YU
nokapanHio». Lls 3abopoHa peanizoBaHa ¥ y IHIIMX HOPMATUBHO-NPABOBUX AKTaX,
Kl TPUAUISIOTH KOHKPETHY YBary IMOMNEPEKEHHIO KaTyBaHb Ta OPCTOKOTO
MOBOJIKEHHS, a TAKOXK BCTAHOBIIIOIOTH BIAMOBITAIBHICTE 3a Taki dii. [3, c. 94].

Hapasi icHye psig Teopidt Ta NpUMYIEHb, SIK1 MOSCHIOIOTH MOXOJKEHHSI TaKOTO
SABUIIA K KaTyBaHHS Yy MpaBOoOXOpoHHMX opraHax. Cepen HUX HaWOUIbII
OOIPpYHTOBAaHOI € TeOpis I1HCTUTYLINHOrO TMOXOJKEHHS KaTyBaHb, TOOTO iX
0OyMOBJIEHOCTI CHCTEMOIO Opradizailii, (yHKI[IOHyBaHHS Ta CaMOBIJITBOPEHHS
MOJTIIENHCHKUX MPAKTUK PoOOTH (PopMasibHUX Ta HeopManbHUX). Bennka KiTbKICTh
TaKuX MOpPYIIEHb 3aKOHY SIK came (I3UYHEe HACWILCTBO IiJI 4Yac JIOCYAOBOTO
pO3CHiayBaHHS MpUNafae Ha Jii, COPUYMHEH] MOCTIMHUM HaBaHTAXXEHHSIM Ta
HEOOXIIHICTIO HaIpallOBaHHS MOKA3HUKIB €(EeKTUBHOCTI POOOTH MOJIIEHCHKOTO.
3a3BU4ail TyT BIACYTHIA (PAKTOp YMHUCHOTO 3aCyJ>KEHHSI HEBUHHOI OCOOHM, SIK II€

4aCTO ITOACHIOETHCA CYCHiJ'H)HI/IMI/I CTCPCOTHUIIAMMU.

95



Takox ogHuM 13 (aKTOpPIB PHUBHKY € COLIAIbHUN CTAaTyC MiJ03PIOBAHOTO.
Tpamnstorbest  cuTyalii, KOJIM MOJIUEHCHKUI BHEBHEHWA y  BHHYBATOCTI
MIJ03PI0OBAHOI0 3 HU3BKUM COIIaJIbBHUM CTaTycoM. TO/Ai TOJOBHUM CTUMYJIOM MJIsI
HbOI'O CTa€ HAMaraHHs BUTPATUTH Ha MPOBAHKEHHS SIKOMOra MEHIIE Yacy 1
SKHAWIIBUIIE TOCATTU MO3UTUBHOIO MOKa3HUKA POOOTH.

3po3yMio, MO Take MOBOMKEHHS 3 OOKYy MpeaCcTaBHUKA IPABOOXOPOHHUX
OpraHiB MICTUTh y C001 MEBHUN NCUXOJOTTYHUN THCK 1 3aCTOCYBaHHS HE3aKOHHMX
METO/IB pOOOTH, TUM OuIbIlle, 110 MOAEKYIH B 04aX MOJIIEHCHKOTO MiI03pIOBaHMI
3aCJIyrOBY€ Ha TaKi 3aXOJY B CHJIy HU3BKOT'O PIBHSI MIPABOCBIIOMOCTI CYCI1JIbCTBA, -
TOOTO MOJIIEUCHKHUM THTYITUBHO YIIEBHEHUH y CBO1 ITPpaBoTi [3, c. 99].

3acTocyBaHHS KaTyBaHb 1 >KOPCTKOTO IMOBOJKEHHS TSATHE 3a COOOI0 BUCOKHUIA
PU3HK OTPUMAaHHS HEHaJ1MHOI Ta HempaBAWBOi 1H(MOpMaIil, 0 HIATBEPIKYETHCS
HAayKOBUMHU JOCHiDKeHHsMU. [li  MeToau Je30pieHTyIOTh 1  MOCHa0NIOI0Th
JOMUTYBAaHUX OCI0, CIOTBOPIOIOTh Yy HUX CHPUUHATTS pPEaJbHOCTI, BBOJSITH iX B
OMaHy 1 poOJIATh iX CXWIBHUMU 10 (panbcudikalii cnoraai, OpexHi, Xxo4a 3a HIINX
00CTaBHH Ta MpHU HIIOMY MiAX0A1 BOHU Oynu O rOTOB1 BIANOBIAATH HA MUTaHHS [3,
c. 100].

[1oBHICTIO JIOTTYHUM € BHUHOCOK, IO MPU OTPUMAaHHI MpaliBHUKAMU MOJILT
3aBIJOMO HETOUYHMX JJAHHUX 34 JIOTIOMOI'OK) HEHAJIEKHOTO MOBOJKEHHS, 3’ BIISIIOTHCS
HETaTUBHI ONEpPaTUBHI HACHIIIKH, - PO3TpaTa pecypciB, siKi Kpaiie 0yyio O HanmpaBUTH
Ha 3MIIHEHHS MOTEHI[Iany 3 MPOBEAEHHS PO3CIiAyBaHb a00 BIAMPAIOBAaHHS IHIIUX
CHIIYUX BEpCiil.

OTxe, HacaMKiHElb HEOOXIJHO 3a3HAYUTU 10 JIO0 TMPOBIAHUX 3aXOMd1B
nonepePKeHHsl MOPYIIEHHSI 3aKOHHOCTI Ta MpaB 1 CBOOOJ JIOJWHU Mpal[iBHUKAMHU
MPAaBOOXOPOHHUX OPraHiB, HAJICKUTHh MIABUIIEHHA PIiBHA NpodeciiiHOI OCBITH Ta
MIATOTOBKUA KaApiB 3 MeTow ¢dopmyBaHHS mpodecioHaniB, (axiBI[IB HAJIEKHOTO
PIBHS , SIK1 XapaKTEPU3YIOThCA BIAMOBIIHOK MPABOBOIO CBIIOMICTIO Ta MPaBOBOIO U
npo(eciiiHO KYIbTYpOIO, CIYKOOBOIO JAUCIUIUIIHOIO, MPaBOMIPHOIO IMOBEIIHKOIO.
[IInsixoM YacTKOBOTO BHKOPIHEHHS HEMPABOMIPHOTO HACUIBCTBA B JISJIBHOCTI

MOMIIIT CHIJ BBa)XXaTH HAJIEKHE 3pOCTaHHS MpodecioHanizMy, IO O3HAYaEe
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HEJOIMYCTUMICTh 3aMIHM  IHTEJIEKTyaJbHUX METOJIB Ta MOXIIMBOCTEH, a TAKOX
KPUMIHATICTUYHUX  Ta TMPOIECyaIbHUX METOMIB, IO PO3pOO0JEHI HAyKOI 1

IMPAaKTUKOIO, HACUJIIbCTBOM.

Cnncox BUKOPUCTAHUX JIKepeJl

1. JI. @. I'yna 3axoau 1m0/10 3amno0iraHHs MOPYIICHHS 3aKOHHOCTI Ta MpaB 1
CBOOO/I JIFOAMHU MpAaIliBHUKAMHU OpPraHiB BHYTPIIIHIX crnpaB. BicHuk Jlyrancekoro
Jep>KaBHOTO YHIBepcUTeTy BHYTpimHIX crpaB imeHi E.O. Jlimopenka. I[IpobGiemu
yIpaBiIiHHS, aMIHICTPATUBHOTO rpana, aMIHICTPATUBHOT TISITBHOCT1
MIPaBOOXOPOHHUX OPraHiB.

2. Acomiarlisi ykpaiHCbKMX MOHITOPIB JOTPUMaHHS TMpaB JIOJUHU B JISIBHOCT1
MPaBOOXOPOHHUX opraHiB. CUCTEMHHUM MOTJAN Y 5 KHHUrax: mpoOsiemMa KaTyBaHHS y

msanpHOoCcTl momidi. URL: http://umdpl.info/news/systemnyj-poglyad-u-5-knygah-

problema-katuvannva-u-divalnosti-politsiyi/

3. IlpaBa moaMHM B AISUIBHOCTI YKpaiHChKOi mnouminii. HaykoBo-mpakTudne

BuganHsa. — K., 2017 p. — 304 c.
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Cipoubkuii C.II.
Iliononkosnux, HayanbHuKk wmaoby — nepuiutl 3aCMynHUK Ha4anbHUKa
Yepnizciecbko20 30HANbHO20 8i00iny Bilicbko8oi ciyicou npagonopsoxy

KOMIIETEHLISI TA HTOBHOBAKEHHS BINCHbKOBOI CJ1YKBU
MPABOIMOPSJKY ¥ 3BPOMHUX CUJIAX YKPATHU

BiiicekoBa ciyx0a npaBonopsaky y 30pornux Cunax YkpaiHu — creniajibHe
MpaBOOXOpPOHHE (PopMyBaHHS y ckiaai 30poitHux Cun Ykpainu, mpu3HaueHe st
3a0€3MeUeHHsI MPABOMOPSIAKY 1 BINCHKOBOT AUCIUIUIIHU CEpell BIIChKOBOCITYKOOBIIIB
30poitHux Cun YkpaiHu y MICUAX OUCIOKalli BIMCBKOBUX YaCTHH, Y BIMCHKOBHUX
HaBUAJIbHUX 3aKJaJax, YCTaHOBaX Ta OpraHizaiisix, BINCHKOBHX MICTEUKax, Ha
BYJIMIIX 1 B TPOMAJCBKMX MICISIX; JJIsI 3amoOiraHHs 3J0YMHAM, IHIIUM
npaBonopyiieHHsM 'y 30poriHnx Cuiax YKpaiHu, iX HOPUNMHEHHS; JJISI 3aXUCTY
KUTTS, 370pOB'S, TMpaB 1 3aKOHHUX IHTEpPECiB  BIHICHKOBOCIY>KOOBIIIB,
BIMIChKOBO3000B'SI3aHUX 1]l YaCc MPOXOJKEHHSI HUMU 300piB, MpaliBHUKIB 30pOHUX
Cun Ykpainu, a Takox JJ1s 3axucTy MaitHa 30poiinux Cun Ykpainu BiJ po3KpaJaHHs
Ta IHIIUX MPOTUIIPABHUX MOCATAHb, & TAK CaMO JUISl YYacTi y NPOTUAl JUBEPCIMHUM
MPOsIBaM 1 TEPOPUCTUYHUM aKTaM Ha BINCHKOBUX 00'€KTaX.

Takum unHOM, kommeTeHIito Ciy0u TpaBONOPSIAKY MOKHA BU3HAYUTH, SIK
CYKYIHICTh FOPUJIMYHO BCTAHOBJIICHUX MpaB 1 000B’SI3KIB, 1[0 BU3HAYAIOTH ii MICIIE B
cucteMi 30poiiHux Cun Ykpainu, sk npaBoBui 3acid (popMy) po3noainy AisIbHOCTI
31 3MIIHEHHS] 3aKOHHOCTI, MPAaBOIMOPSIAKY Ta BIMCHKOBO1 MUCHUIUIIHU y 30pOiHUX
Cunax VYkpaiHu Ta 3a0e3NeueHHsT KOHCTUTYLIMHUX MpaB BiCHKOBOCITYKOOBIIIB, a
MOBHOBAXKEHHS — SIK MPABO Ta MOXJIMBOCTI AISITH B PI3HUX CUTYaIlIsX, BIATOBIIHO J0
oOctaBuH, (DYHKIIIi Ta 3aBJaHHs, COPsIMOBAaHI HA BUKOHAHHS KommeTeHIii Cinyxou 1
MIPaBOMOPSIAKY.

Buxonsun 3 BHUIllECKA3aHOTO MOXKEMO 3pOOUTH HACTYMHI BHUCHOBKH, 110
TOJIOBHUMM €JIeMEHTaMH MpaBoBOTo crarycy Ciy0u mpaBoOnopsAKY € TPU3HAUCHHS,
3aBIaHHsA, (YHKIl], KOHKPETHI BIJIaJlHI TOBHOBaXKEHHS 1 BIANOBIIAJBHICTh, SKI
CTaHOBJISITh CEPIEBUHY IIPABOBOIO CTATYCY JOCIIIKYBAaHOTO Cy0’€KTa 3a0€3MeueHHs

3aKOHHOCTI, MPaBOMOPSAAKY, BINCHKOBOI NHUCLUMIUIIHM Ta 3aXUCTYy KOHCTHUTYLIMHHMX
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npaB  BiMCHKOBOCIYXkO0OBIIB. HasBHICTE aAMIHICTPATUBHO-IIPABOBOTO CTaTyCy
O3Hayae, M0 BiMCbKOBOCITYk00BI1 CiyXOM NpaBONOPSAKY MalOTh BHU3HAYEHY
aMIHICTPAaTUBHO-IIPABOBUMH HOPMAaMU KOMIETEHIIII0 — TPEAMETH BiIaHHS, [TpaBa Ta
000B’s13kM (ITOBHOBAXXEHHS), HECYTh BIAMOBIAANBHICTH 3a Ali a00 OE3IAIbHICTh B
MeXax BIIACHOI YW JE€JEeroBaHOi KOMIIETEHIli, BUKOHYIOTh MYOJIi4Hi, BUKOHABYO-
pO3MOPsSAYl, JTO3BUILHO-PEECTpAIliiiHI, KOHTPOJIbHI (YHKII, OepyThb yd4acTh B
aIMIHICTPAaTUBHUX MPABOBIIHOCUHAX PETYIATUBHOIO YU OXOPOHHOTO XapakTepy.
Komnerennito Ciyk0u NpaBoONoOpsKY BU3HAYEHO, SIK CYKYHHICTH IOPUIUYHO
BCTAHOBJICHUX MpaB Ta O0OB’A3KiB, II0 BU3HAYAIOTH ii MicIie B cucTeMi 30pOHHUX
Cun VYkpainu, sik npaBoBuil 3aci® (popmy) po3mojuly HiIsIBHOCTI 13 3MIITHEHHS
3aKOHHOCTI, TPaBOMOPSIAKY Ta BIMChKOBOI AuCHUIUTIHU y 30poitHux Cunax Ykpainu
Ta 3a0€3MeYeHHs] KOHCTUTYLIMHUX MpaB BIACHKOBOCTY>KOOBIIB, @ MIOBHOBAKEHHS —
K TPaBO Ta MOXJIMBOCTI JIATHU B PI3HUX CHUTYAIlIsIX BIAMNOBIIHO J0 OOCTaBUH, a
TakoXX (YHKIIIT Ta 3aBJaHHS, COPSIMOBaHI Ha BHUKOHAHHA KomreTeHiii Ciyx0u
MIPaBOMOPSAKY.

Komnerennis Cnyx0u NOpaBoNmopsaKy TMOJSITA€ B 3MIIHEHHI 3aKOHHOCTI,
MpaBoOMOPSIAKY Ta BiMickkoBol auciuiuiind y  30poitHux Cunax VYkpainu,

3a0€3Me4YeHHI KOHCTUTYLIMHUX NPaB BIHCHKOBOCITYKOOBLIB.

Cnncox BUKOPUCTAHUX JIKepeJl
1. Tlpo BiiicekkoBy cnyx0y npaBonopsaky y 30poinux Cunax YkpaiHu: 3aKOH
VYkpainu // Bimomocti BepxoBroi Pagu Ykpainu. — 2002. — Ne 32, — Ct. 223-225.
2. Koncrurynis Ykpainu // Binomocti BepxoBuoi Pangu Ykpainu. — 1996. — Ne 30.
—C. 141.
3. Ilpo ocHOBHM HallioHaJIbHOT Oe3rnekn YKpaiHu : 3akoH Ykpainu // BimomocTi

Bepxosnoi Pagu Ykpainu. — 2003. — Ne 39. — Cr. 351.
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Ckpunka O.A.,
ogiyep CBY

INPABOBE 3ABE3IIEYHEHHSA OCHOBHUX HAIIPSMKIB
AIAJIBHOCTI CBY

VY KOXHIN JepKaBi, He3aJeKHO BiJ ii €eKOHOMIYHOT YM TOJITHYHOI CHUCTEMH 1
dbopmMu TmpaBliHHS, TOBUHEH ICHYBaTH €(QEKTHUBHUN MeEXaHI3M 3a0e3IMeueHHs
HalllOHAJIbHOI O€3MeKH Ha OCHOBI BIAMOBIJHUX 1 CHELIATBHO YHIOBHOBAKEHUX
opraHiB Biaau. Jlepxkasi 1ie He0OXiJTHO, 10O €(hEeKTUBHO 3A1MCHIOBATH CBO1 (DYHKIIIT 1
3abe3rneuyBatu cBii po3BUTOK. Cdepa, 3MicT, MacmTabu 1 GOpMHU TISIIBHOCTI TAKUX
OpraHiB, TEpII 3a BCe, 3alieKaTh BiJ JIEp>KaBU Ta iX POJl B CUCTEMI JEPHKABHOTO
yOpaBJIiHHS, a TAKOXK BiJl 0COOJUBOCTEN X MPABOBOTO CTATYCY.

BinnoBigno no 3akony Ykpainu «lIpo Cnyx0Oy 6e3nexu Ykpainuy, Cmyx0a
Oesnekn YKpaiHM B paMKax CBOiX IMOBHOBa)X€Hb, BH3HAUYEHHMX 3aKOHOM, HECe
BIIMOBIAIBHICTG 32 3aXHCT JEP>KaBHOTO CYBEPEHITETY, KOHCTUTYIIHHOrO Jany,
TEPUTOPIANBHOT IUTICHOCTI, €KOHOMIYHOTO, HAYKOBO-TE€XHIYHOIO Ta OOOPOHHOTO
MOTEHI1aNy YKpaiHu, 3aKOHHUX 1HTEPECIB JIEp>KaBU Ta MpaB ii FPOMaJIsiH BiJl BOPOXKOT
TISTTBHOCTI 1HO3€MHUX CIELCTyk0, MOPYIIEHHS MpaB 3 00Ky OKpeMHUX OpraHizaili,
TPyl Ta OKPEMHUX OCI0, a TakoX 3a0e3MedYeHHs] OXOPOHM JepkKaBHOI TaemHui. [lo
3aBaaHb CnyxOu Oe3mexku YKpaiHU Tak0X BXOJUTH MOMEPEIKECHHS, BUSBIICHHS,
MPUNIMHEHHS. Ta PO3KPUTTS 3JI0UYMHIB MPOTH MUPY 1 OE3MEKHU JIIOACTBA, TEPOPU3MY,
KOpYHIlli Ta OpraHi3oBaHOI 3JTOYMHHOCTI y cdepi AepKaBHOTO YIPaBIiHHS Ta
€KOHOMIKH, a TaKOX 1HIIUX MPOTUIIPABHUX MdisiHb, 110 O€3MOCepeHbO 3arpOKYIOTh
KUTTEBUM 1HTEpecaM YKpaiHu.

Tak, no KpumiHanbHOro Kojekcy YKpaiHM BKIIOUYEHO TaKli BHUIU 3JI0YUHIB:
nponaranjaa BiiiHU (ctarTs 436), TUIaHyBaHHS, MIATOTOBKA, CAHKI[IOHYBaHHS Ta
3niiicHeHHa arpecuBHOi BiHM (ctatTss 437), 3actocyBaHHs 30poi MacoBOro
ypaxkenHnsi (crarts 439), exkouun (crarta 441), renomup (ctarts 442), mipaTcTBO
(ctarTs 446) Ta 1HIIL

OcHoBHumu ¢yHkuisiMu CBY mono 3a0e3nedeHHs HallOHAJIbHOI Oe3neKu

VYkpainu BiAMOBIAHO 1O YMHHOTO 3aKOHO/IaBCTBA €:
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1) 3abe3neueHHs] BHYTPIIIHBO1 1 30BHIIIHBOT O€3MEKU JePKaBU;

2) 3abe3nedeHHs HpopMaIiiiHOT Oe3NeKy;

3) npoBeeHHSI pO3BIYBaIbHOI Ta KOHTPPO3BIAYBAIBHOI AISJIBHOCTI;

4) 60opoTh0a 31 3MOYMHHICTIO, PO3CIIyBaHHS SIKa 3HAXOJUTHCS B KOMIETEHIII1
ChY;

5) 60poThOa 3 pO3BIAYBAILHOIO 1 BOPOMKOIO JISUIBHICTIO IHO3EMHUX JIEPHKAB;

6) 3a0€3MeUnTH IepKABHY TAEMHUIIIO;

7) 3abe3neunT 0COOUCTY Oe3IeKy;

8) 3a0e3neynT BOEHHUN Ta HAJ3BUYAMHUHN CTaH;

9) 3axHUCT Oep>KaBHOIO CYBEPEHITETY, KOHCTUTYLIIHHOrO JIaay, TEPUTOPIAIbHOL
LLTICHOCT1, EKOHOMIYHOT0, HAYyKOBOT'0, 0OOPOHHOT0 MOTEHL1any YKpaiHu;

10) 3axucCT 3aKOHHUX JEpKaBHUX IHTEpECiB 1 MpaB TPOMAJSIH Bil
PO3BIIYBAJIILHOT Ta BOPOXKOi AISJIBHOCTI 1HO3EMHHUX CHEICIYKO, MOCsIraHb OKPEMHUX
oprasizaiiii, rpym Ta OKpeMux ocio.

11) bopoTrba 3a Mmup 1 Oe3meKy J0JICTBA;

12) 6opoTh0a 3 HeNeTalIbHOI MITPAIIIEIO;

13) 6opoTrba 3 TEPOPU3MOM;

14) 6opoTh0a 3 KOpPYIIIIi€l0, OPraHi30BaHO0 3JI0YUHHICTIO;

15) Ooporhba mPOTH IHIIUX NPOTHUINPABHUX Jid, IO Oe3mocepeHbO
3arpoKyIOTh KUTTEBO BAKIIUBUM IHTEpecaM Y KpaiHu.

3aBaanHsamu CBY sk crnemiaibHO yIIOBHOBa)XEHOI'O OpraHy J€p:KaBHOI BIaJu B
rajxy3i KOHTPpO3BiNYBaJIbHOT AISUILHOCTI €: 1) moOyBaHHS, aHaliTU4YHAa OOpoOKa Ta
BUKOpHUCTaHHs 1H(dOpMalii, IO MICTUTh O3HaKU abo (akTH PO3BIAYBAIBHOLI,
TEPOPUCTUYHOI Ta IHIIOI JISTBHOCTI CHEIIAJIBHUX CIYyX0 1HO3EMHHX JepKaB, a
TaKOXX OpraHizalliid, OKpeMHX rpymn Ta oci0 Ha MIKOay JAep:kKaBHii Oe3meni YKpainu;
2) mpoTuis PO3BIAYBaJIbHIM,TEPOPUCTUYHIA Ta IHIIIN JISJIBHOCTI CHEIladbHUX
CIy»0 1HO3EMHHX JIep>KaB, a TaKOXK OpraHi3alliid, OKpeMHUX I'PYI Ta OCi0 Ha IIKOIY
nepxkaBHIM Oe3merni  Ykpainu, 3) po3poOka Ta 3IIMCHEHHS 3aXOJIB IIOJO
nonepeKeHHs, YCYHEHHs Ta HeUTpalti3allii 3arpo3 iHTepecam Jep:KaBu, CYCIUIbCTBA

Ta mpaB rpomaasH. HaTtomicTh 3ampoBaJiKyeThCcs AudepeHIiioBaHUM MOIAX1A 10
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opraHizamii TpoTHIIl KOHKPETHHUM 1HO3eMHUM crenciayxoam. CBY 3aiiicHioe
iH(popMalliiiHO-aHAMITUYHY  JTISUIBHICTh 13  HAJl@aHHS CHOPUSHHS  YKPaiHCbKOMY
KEpIBHULTBY B peali3alii 30BHIIIHHOMOJITUYHOTO Ta BHYTPIIIHBONIOJITHYHOTO
KypCcy Ha PO3BHUTOK JEp>KaBH, 3MIIHEHHS ii 00OpPOHO3AaTHOCTI Ta €KOHOMIYHOTO
MOTEHIlIaly, PO3IIUPEHHS MDKHAPOJHOTO CHiBpoOITHUIITBA. [HQopMmarliiiHo-
aHaJIITHYHE 3a0€3MeUeHHS IISUTbHOCT] BUIIMX Ta MICIIEBHUX OpPraHiB Jep>KaBHOI BiIaId
VYkpainu € ogHUM 13 PIOPUTETHUX HANPSIMKIB NisuibHOCTI CBY. Oninku, npono3uiii
Ta IporHo3u aHaaiTuKiB CBY cranm BaxIMBOIO CKIag0BOIO CHUCTEMHU 1H(OpMAIliitHO-
AHAJITUYHOTO 3a0€3MEeUeHHs JepKaBHUX pIlIeHb, a TaKOX OCHOBOIO BIIOMYO1
CUCTEMHM BUSIBIICHHS Ta MPOTHJ1l BHYTPIIIHIM 1 30BHIIIHIM 3arpo3aMm Hal[lOHaIbHIH
oe3mneni. Kpim Toro, 3akoH BCTAHOBIIFOE HOBUM HANPSAMOK y AISJIBHOCTI YKPaiHCHKUX
IIPaBOOXOPOHIIIB — 3a0e3MeueHHs 0e3neKu oci0, AK1 OepyTh y4acTh Y KpUMIHAJIbHOMY
npoBapkeHHl. B CBY numu nutanHsamu 3aiimaetbes JlemaprameHT mo 00poThOi 3
TEPOPU3MOM, 3aXHUCTy YUYACHHKIB KPUMIHAJBLHOTO TMPOBA/KEHHS 1 CIIBPOOITHUKIB
MIPaBOOXOPOHHUX OPraHiB.

CnemianbHi miapo3auin 3 OOpoTbOM 3 KOPYIIIEH Ta OPraHi30BaHOIO
3MI0YMHHICTIO CTHUKAIOTHCS 3 MOTPeOOor0 OuIbil €(deKTUBHHUX i, OCOOJIMBO MPOTH
CTIMKMX TpyM, SIKI BUYMHSIOTH 3JI0YMHM HA MIDKPEriOHATBHOMY Ta MIKHAPOIHOMY
piBHsIX. Y pamkax 1poro 3aBnanHs CBY Bena 1 Bene akTuBHY OOpoThOYy 3
HAapKOTOPTiBJICIO, fKAa, 30KpeMa, CIpPsSMOBaHA Ha BUSABJICHHS 1 3HUIICHHS
MDKpErioHaTbHUX 1 TpaHCHAIIOHAJBHUX OpraHiB, KaHald JOCTaBKUM Ha YKpaiHy 1
TPaH3UT uepe3 1i TEPUTOPII0 HAPKOTUKIB 1 HapkoTpadiky. [ns ycmoimrHOro
MPOBEJEHHS TaKUX OMepallii BCTAHOBIIOBAIUCA TICHI KOHTAaKTU 3 I[HTeproiom,
1HO3eMHUMHU TPABOOXOPOHHMMHM OpraHamMu Ta crenciyx6amu. Buxonsuum 3
r100aJbHOCTI IIUX MPOoOJieM, T1 UM 1HII MUTAHHS 3apa3 BUPIIIYIOThCS Yy CHIBIpalli 31
CrieliaJbHUMU CIy>)k0aMu 1HO3eMHHUX JiepkaB. J{Jig BukoHaHHs nocrabieHux Ha CbY
3aBlaHb, Yy TOMY 4YHUCJIl THUX, IO CTOCYIOTbCS OTPUMAaHHS KOHTPPO3BILAKH a0o
PO3BIIYBAIILHUX, OXOPOHHHUX, PO3BIAYyBaJlbHMX 3aX0jiB, 3a0e3leueHHs ii cuiamuy,
3aco0amu Ta 1HQOpPMAIIMHUMHU CUCTEMaMU 1 OMUTYBAHHSIMH, & TAKOXK JHKEpeiaMu

pO3BIIKH, ciBpOOITHUKN CiykOM BUKOPUCTOBYIOTH METOJAM 1 3aCO0M ONEpPaTHUBHO-
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pPO3ILIYKOBOi MAISUTBHOCTI B MOPSAAKY, mepeadadeHomy 3akoHoMm Ykpainu «IIpo
OMEPATUBHO-PO3IIYKOBY AISUIBHICTBY, 3 ypaxXyBaHHSIM OCOOJIMBOCTEH, XapaKTEpPHUX
s gisneHocTi CBY. 3akoHOMaBCTBO BHM3HAYae OOMEXKEHHST Ha 3aCTOCYBaHHS
METO/IIB 1 3aC00IB B OMEPATUBHIN NiSUIBHOCTI, 30KpeMa: METOH 1 3aCO0U TISUTBHOCTI
CBY He MOBUHHI NIKOJIUTH KHUTTIO, 3I0POB IO, YECT1 Ta TIHOCTI JIOAeH; 3a00pOHEHO
BUKOPHUCTOBYBAaTH TEXHIUYHI 3acO0M, MCUXOTPOIHI, XIMIYHI Ta IHIII PEUYOBHHH, IO
MPUTHIYYIOTh BOJIIO 200 MIKOJATH 3I0POB’I0 JIIOJEH 1 HABKOJHUIIHBOMY CEPEAOBUIILY;
3a00pOHSEThCA OpaTh yd4yacTh y BHUKOHAHHI ONEPaTUBHO-PO3IIYKOBUX 3aBlIaHb
MEJIUKaM, CBSIIIEHHOCTYXKUTEIAM, aJBOKaTaM, SKII0 0co0a, MI0A0 SIKOi HEOOX1THO
MPOBECTU OMNEPATUBHO-PO3IIYKOBI 3aXOJM, € IXHIM TAali€eHTOM a00 KIIEHTOM.
IIpaBoBi akTu y cdepax ONEepaTUBHOIO PO3IIYKY, KOHTPPO3BIAKH Ta PO3BIIKH
3a0€3MeuyIoTh 1HII TapaHTii 3aKOHHOCTI MpPHU 3/IMCHEHHI OMEPAaTUBHOI IISUTBHOCTI.
3aBnanns ChY 3akoH0maBYO (hOPMYIIOETHCS 3a KUIbKOMA KpUTepisiMu, a came: 1) 3a
00’ekTamMu 3axucTy (HallloHaJdbHA Oe3neka); 2) y cdepi mpaBoOXOPOHHOT AISIIBHOCT1
(sIK MPaBOOXOPOHHUM OpraH); 3) po3BijiKa Ta KOHTPPO3BIAKA.

Hacboroani CBY nepexuBae nyxe cepio3Hy 1 BAXIUBY pedopMy 1 1yxKe BaKKO
CKa3aTu, iKi QyHKIIi ad0 sIki MOBHOBaXKEHHS B HEi OynyTh micias pedopMyBaHHS.
Hackinbky BOHA CcTaHe HE3aJIeXKHUM MPABOOXOPOHHHMM OpPraHOM — MOKaXke yac. A

Hapasi peopMu TPUBAIOTh. ..

Cnncoxk BUKOPUCTAHUX JIKepeJl
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Cium M.B.

cmyoenm 4 kypcy, epynu I1/]-171, opuouunozo gpaxynemeny
Hasuanvno-naykosozo incmumymy npaea i coyianbHux mexHono2iu
Hayionanvnozo ynieepcumemy « Yepniciecoka noaimexmikay

M. Yepnizcis

Hayxoeuti kepignux. K.10.H., IOLEHT,
JOIEHT Kadeapu MpaBOOXOPOHHOT AISITBHOCTI
Ta 3arajibHoNpaBoBux auctuiuiid bepnnik 1.B.

OCOBJIMBOCTI BIIMEKYBAHHA PELHIU/IMBY KPUMIHAJIbBHUX
INPABOITIOPYHIEHD BI/I IOBTOPHOCTI KPUMIHAJIbHUX
ITPABOIIOPYIHIEHD

01 mumas 2020 poxy HaOpald YMHHOCTI 3MiHU 10 KpHUMIHAIBLHOTO KOJEKCY
Vkpainu (mami — KK Vkpainu), skumu Oyno Ha 3aKOHOJABUOMY PIBHI OCTATOYHO
3aKpIIJIEHO KAaTErOpil0 KPUMIHAIBHOTO MpaBoNopyiieHHs. B pe3ynbTaTi Takux 3MiH
nepeBakHa OubllicTh HOpM 3aranbHoi yactuHu KK VYikpainum 3a3Hana 3MmiH 1
BHACIIIIOK I[MX 3MIH KaTeropisi «3JIOYMH» 3aMiHEHa Ha «KpPUMIHAJIbHE
MpaBOMOpPYIICHHs». B  pe3ynbraTi Takux 3MiH OCOOJMBO BaXXJIMBO IOCTAJO
JOCJIJIPKEHHST PEIUAUBY KPUMIHAILHOTO MPaBOMOPYLIEHHS Ta HOTO BiAMEXYBaHHS
Bl TMOBTOPHOCTI KPUMIHAJIBHUX IMPABOINOPYILIECHb, AK€ HE3BAKAIOYM Ha HU3KY
JOCHIIPKEHb JaHe NUTaHHS MpOJOBXKYE WIKAaBUTH HaykoBUIB. lle 3ymoBieHO
HacaMIiepes iX CHiIbHOK KPUMIHAIBHO-TIPABOBOIO MMPUPOIOIO.

[lepmoueproBo cmix 3a3HaunTH, Mo 3a cT. 34 KK VYkpainu peuuauBom
KpUMIHAJIBHUX TPABOMNOPYIIEHb € BUYMHEHHS HOBOTO YMHUCHOIO KPHUMIHAJIBHOTO
MPaBONMOPYIIEHHS 0co000, fKa Ma€ CYIUMICTh 33 YMHUCHE KpUMIHAJIbHE
npasonopymeHHs [1]. 3 BuIIe3a3HAYEHOIO 3aKOHOJABYOTO BU3HAYEHHS PELUAUBY
KPUMIHAJbHUX MPaBONOPYLIEHb MOKHA BUAUIUTH TaKl CYTHICHI O3HAKHU:

- BUMHEHHS JBOX a00 OuIbllle KPUMIHAIBHUX IMPABOMOPYIIEHb 13 YMHUCHOIO
dbopmoro BuHM. [IpakTUYHO, MOHSTTS PEUUAUBY KPUMIHAIBHOTO MPABOMOPYIICHHS,
ake Mictuthess y cT. 34 KK Vkpainu, oOMexye peuuauB TUIBKA BUIAJKaMU

BUMHEHHS HOBOT'O YMHUCHOTO KPUMIHAJIBHOTO MPaBOMOPYIIEHHS OCO00I0, SIKI BXKE
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paHiiie Oyno 3acy/KEHO 3a YMHUCHE KpPUMIHAJIbHE MPaBOMOPYIIECHHS (paHilie 3a
YMUCHH 37104MH). B CBOIO uepry, BiJIMOBIAHO BUMHEHHS MICIS BUMHEHHS YMHCHOTO
KPUMIHAIBHOTO MPAaBOMOPYIIEHHS OJTHOTO YU JIEKLILKOX HOBUX HEOOEPEKHUX a0 K,
HaBMaKW, BUMHEHHS TMICIs OJHOTO (YU JEKUIbKOX) HEOOEpEeKHUX KPUMIHATBHUX
MPaBOMOPYIIIEHh HOBOI'O YMHUCHOTO KPUMIHAJIBHOTO MPAaBOMOPYLIEHHS PEIUIUBY HE
YTBOPIOIOTH;

- CYAUMICTh OCOOM 3a MOMNEepeHE KpUMiHAJIbHE MpaBOMOpPYIIEHHS. Tak, Ha
BIIMIHY BiJl (paKTUYHOT MOBTOPHOCTI KPUMIHAIBHUX MPABOMOPYIIEHb y BHUIAJKY
peuuIMBy 3a paHille BYMHEHE YMHUCHE KPUMIHAIBHO MPOTUIPABHE JISIHHS
BIIMOBIIHA 0c00a MOBHMHHA MaTU CyIuUMICTh. T0oOTO, 11e O3HAyae, 110 3a 3a3HAUYCHE
KpUMIHaJIbHE [MPABOMOPYIIEHHS CTOCOBHO 1Ili€i OCOOM TOBMHEH ICHYBaTH
OOBHHYBAJIbHUI BUPOK CyHy, IKUH BK€ HaOpaB 3aKOHHOI CWIIA. B cBOIO 4epHY, HOBE
YMUCHE KpUMIHAJIbHE MPABOMOPYIIEHHS MOBMHHO OYTH BYMHEHO OCOOOIO Mija 4ac
BiIOyBaHHS HEI KPHUMIHAJIBHOIO TMOKapaHHs a0 K TMPOTArOM  CTPOKIB,
BcTaHoBieHuX cT. 89 ta cr. 108 KK Vkpainu mns norameHHst CyAMMOCTI, SKIIO
TUIBKH ii He Oyno 3HATO y nependadeHoMmy cr. 91 Ta 4. 4 cr. 108 KK VYkpainu
nopsaky [1].

[Ipote, Ha Ham TOrIsAA, BKa3aHI BHINE PUCH HE XapaKTepHU3YIOTh
0COOJMBOCTEN PEIUIMBY KPUMIHAIBLHUX MPAaBONOPYIIEHD, SIK1 BIAPI3HIIOTH MOTO Bij
MOBTOPHOCTI, aJ[’)K€ MOBTOPHICTIO MOX€ OYTH BH3HAHO 1 BYUHEHHS HOBOIO
KPUMIHAIBHOTO TMPABOMOPYILIEHHS O0CO00I0, IO Ma€ CYAUMICTh 3a MONEpPEeIHE
KpuMiHaiabHe TpaBonopyuieHHs. TooTo, B 4. 4 cr. 32 KK VYkpainu 3a3HadyeHo, 110
MOBTOPHICTh BBAXKAETHCSA BIJICYTHHOI, SKIIO 3a paHillle BUMHEHE KPUMIHAJIbHE
MIPaBONOPYILIEHH 0cO0Y Bke 0YyJI0 3BUIBHEHO B1Jl KPUMIHAJIBHOI BIAMOB1IaIBHOCTI 32
MIJICTAaBaMHU, BCTAHOBJICHUMHU 3aKOHOM, a00 SKIIO CYAMMICTh 3a II€ KPUMIHAIBHO
MPOTUIIPABHE JTISHHS OYyJIO TOraiieHo ado 3HSTO.

[Ilogo  CHIBBIAHOLIEHHS  PEeUMAMBY 1  MOBTOPHOCTI  KPUMIHAIBHUX
MPaBOMOPYILIEHb CIIiJ 3BEpHYTH yBary Ha norisii B. M. KyapsiBueBa, sikuit HAaBOJAUTh

HACTYIH1 BapiaHTH CITIBBIIHOIIEHHS BKa3aHUX KaTEropii:
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- peuuauB KPUMIHAJIBHOTO NPABOMOPYIIEHHS HE YTBOPIOE Hi CYKYIHOCTI, Hl
MOBTOPHOCTI KPUMIHAJIIBHUX MPABOMOPYIIEHb (BUYMHEHHS TSDKKUX TUIECHUX
VIIKOKEHb 0CO0010, sIKa Ma€ CyJUMICTh 3a po30iii);

- peuuIuB KPUMIHAJIBHOTO  MPABOMOPYUIEHHS  OJIHOYACHO  YTBOPIOE
MOBTOPHICTH (0c00a, sika Ma€e CyJIUMICTh 3a Tpalix, MiJ Yac BiAOYyBaHHsS MOKapaHHS
BUMHMIIA pO30iif);

- peUUIUB KPUMIHAIBHOTO PABOMOPYIIEHHS 301raeThes 13 CYKyIHICTIO (0co0a
paHilie Oylia 3acy/keHa 3a rpabik 1 3HOBY 3acy/KeHa 3a yYMHUCHE BOMBCTBO Ta
1aXpaicTBo);

- peuMIUB KPUMIHAJIBHOTO MPaBOMOPYIICHHS 30Ira€ThCs 1 3 MOBTOPHICTIO
KpUMIHAIBHUX MPABOMOPYIIEHb, 1 3 CYKYMHICTIO KPUMIHAJIBHUX MPaBOINOPYIIECHb
(ocoba, BIpyre 3acyqxeHa 3a rpabik, BUMHAE KpaADKKy 1 po30iil; To 11 AisTHHS
HEOOXITHO KBaII(PIKYBAaTH 32 CYKYIHICTIO KPUMIHAIBHUX MPABONOPYILIEHb, IPUUOMY
3a rpabix BiJMOBIAaTUME MOBTOPHO [2, ¢. 270-271].

B cBow wuepry, iHmmi pocmigHuk B. O. HaBpoubkuii 3a3HayuB, 1110
MOBTOPHICTh HE Ciaia 3MmimyBatu 13 cyauMictio. Skmo B ctatti KK inerses mpo
CyIUMICTh, TO [JO 1i€i O3HAaKM HE MOXXHA BIIHOCUTH BHUMAJAKA BYUHEHHS
KPUMIHAIBHOTO MPAaBOMOPYIIEHHS BAPYTe, SIKIIO 0c00a 3a Meplie aHaJIoruHe J1STHHS
He Oyna 3acyjkeHa, 1 HaBmaky, sikio B ctaTTi KK Ykpainu 3rajgyeTbcs HOBTOPHICTS,
TO 1€ TOHSATTA OXOIUTIOE 1 BUIMAJKU CYJUMOCTI 3a paHillle BUYMHEHE KpPUMIHAJIbHE
npaBonopyiieHHs. ToOTO, MpakKTUYHO, Y BUMAJKAX, KOJHM 3aKOHOJABEIb MPSIMO
BKa3ye€ B JHUCIO3UIIII HOPMH HA «BUMHEHHS KPUMIHAJIBHOTO MPaBOMOPYIICHHS
0Cc00010, paHIlle CyIUMOIO», CIiJl TOBOPUTH B IIbOMY BHUIIAJIKy CaMe€ MPO PELUUJUB, a
y BUNAJKAX, SKIIO KPUMIHAJIBHUN 3aKOH HE BHUAUISIE PEUUJIUB K O3HAKY CKIIAIy
KPUMIHAJIBLHOTO MPAaBOMOPYIIEHHS, ajie mepeadadyae MOCUICHHS BiAMOBIIANbHOCTI Y
pa3l MOBTOPHOCTI, TO TOBTOPHE BYMHEHHS KPUMIHAJIBLHOIO MPABOMOPYIICHHS
0c00010, sIKy OyJIO 3aCy/>KEHO 3a BIJAMOBIJHE MPOTUIPABHE JISHHS, BPAXOBYIOTh SIK
MOBTOPHICTS [3, c. 40-41].

BianoBigHO 10 3a3HAYE€HOrO BUINE, PEIUIAUB CTAHOBUTH COOOIO MOBTOPHICTD,

MOB’s13aHy 13 3aCYyJ/DKEHHSIM 3a MOIEpeHE KPUMIHAIbHE MPaBOMOPYIIECHHS, TOOTO
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oco0a € 3acCyIKeHOI0 3a KpUMIHAJIbHE MPABOMOPYIICHHS 1 3HOBY BUMHSIE HOBE TakKe
MOPYIICHHS.

Takum YWHOM, 3IMCHHUBIIM CIIBBIJHOUIEHHS PEUUIMBY 3 MOBTOPHICTIO
MOXEMO 3pOOUTH BHUCHOBOK, [0 PEUUAUB KPUMIHAIBHUX MPABONOPYIICHb
CTAaHOBUTH COOOI0 MOBTOPHICTH KPUMIHAIBHUX MPABOMOPYIIEHb, IO IOB’s3aHa 13
3aCyJPKEHHSIM OCOOM 3a TomepeaHe KpuMiHanbHe npaBonopyiieHHs. [Ipote, akmio
KK Vkpainm He BUIUISE pEUUIUB SK O3HAKY CKJIaJy KPUMIHAJIBHOTO
MPaBOMOPYILICHHS, alie Nepeadayae MOCHICHHS] KPUMIHAIBHOI BIAMOBIAATBHOCTI IPU
MOBTOPHOCTI, TO TMOBTOPHE BYMHEHHS KPUMIHAJIBLHOI'O IMPABOMOPYIIEHHS 0CO0010,

AKy OyJI0 3aCy>)KEHO 32 BIANOBIJIHE JISHHS, BPaXOBYIOTh SIK IOBTOPHICTb.

Cnncox BUKOPUCTAHUX JIKepeJl
1. Kpuminansuuii koneke Ykpainu: 3akoH Ykpainum Big 05.04.2001 Ne 2341-
III. Bioomocmi Bepxosnoi Paou Ykpainu. 2001. Ne 25. ct. 131.
2. Kynpseues B. H. OOmass Tepusi kBanudukanuu mnpe cTymieHud. M.:
IOpucts, 2004. 480 c.
3. HaBpoupkuii B. O. KpuMinanbHo-1ipaBoBa KBaiikailisi: KOHCIIEKT JICKIII 3

cnenianbHoro Kypey. XKurrs 1 nmpaso. 2004. Ne 11. 180 c.

107



Crankenuu 1O. B.,

Ilpokypop nepuiozo 8i00iny npoyecyanbHo20 KepieHUYmea y KpUMIiHAIbHUX
nposadcennsix opeanis /[BP Ogicy I enepanvrnozo npokypopa, acnipaum
Hasuanvno-nayxosuii FOpuouunuu incmumym

Hayionanonuu asiayiunuu ynisepcumem, m. Kuig

OKPEMI ACIIEKTHU BUSHAYEHHS OB’€EKTY KPUMIHAJIBHO

KAPAHUX JISIHb Y C®EPI IHTEJEKTYAJIBHOI BJJACHOCTI

JlieBiCTh IPABOBUX MPUIKCIB B OPUCHPYJICHIIIT SIK OJIUH 3 TTIOKa30BUX (PaKTOPiB
PO3BUTKY MPaBOBOi JEpKaBU Ta TPOMAJSIHCHKOIO CYCHUIbCTBA, MO CYTI, MOXHa
BIIHECTH N0 LUIeH po30yaoBU (YHKI[IOHYIOUOT CUCTEMH 3aXUCTy NIpaB 1 cBOOOA
JIOJIMHU Y BIAMOBIHUX MIPABOBITHOCHHAX.

EdexTuBHe 3A1liCHEHHS JTIOJMHOIO CBOIX MpaB 1 CBOOOJ, Cepel SKUX MICIe
3ailMae TpaBO HaA TBOPUICTh, PE3YJbTATU SKOI 3aXUIIAIOTBCSA JEPKABOIO, €
3aMOpPYKOI0 CTAOUIHLHOTO MPABOBOI0 €KOHOMIYHOTO PO3BUTKY KpaiHH.

Peanii cBigyaTh, 110 BJIACHICTh BUXOJMTH 32 MEXI TPaAUIIMHUX PEYOBUX
BIIHOCUH 1 YacTKOBO TpaHCPOPMYETHCS B IHIII MalHOBI BIJHOCHHH, B
HeMaTtepiaibHl chepu - y (PIHAHCOBI KamiTanu, akiii, Oe3J0KyMEHTapHI IiHHI
Narepu, 3alucu B PEECTpax akI[lOHEPiB, Yy BUCOKOTEXHOJOTTYHI chepu (TEXHOIOTIT
MOOUTBHOTO 3B'A3KY, €JEKTPOHHI TIPOIIl B CUCTEMI O€3rOoTIBKOBUX PO3PAXYHKIB), B
TOMY YHCII1 TTOB'A3aH1 3 BUKOpUcTaHHsIM [HTepHeTy (InTepHer-peui, [HTepHeT-rpomi,
InTepneT-calitu, mporpamHe 3a0e3MeUYeHHs), B €JIEKTPOHHI TEXHOJIOTIi (eJIeKTpOHHA
KOMepIlis), B IapuHy MalHOBUX mpaB, iHpopmalito Ta iH. HoBi chepu maitHOBUX
BIIHOCHUH 3/1aTHI NPUHOCUTHU JOXOJH, SIKI MEPEBUIYIOTh NpUOYTOK Bia omeparii 3
TpaAuIIMHUMU MaTepiaibHUMU pedamu. JlaHi TeHjeHIlii, 0€3CyMHIBHO, BPaXOBYE 1
3JIOYMHHE CEPEOBHILE, IO TATHE 3a cO00I0 3MIHY KpHMIHAJIBHOI cUTyalis y chepi
MaitHoBUX BigHocuH [1, c¢. 182-185].

B cBoro uepry, 3akOH Opo KpHUMIHAIbHY BIAMOBINAIBHICTH MIOJI0 OXOPOHHU
BJIACHOCT1 ITOBUHEH BPaxOBYBaTH Cy4acHI OOCTaBUHM 1 OYTU CHOPSIMOBAHUM HE JIMILE
Ha 3JI0YMHHM TPOTH MaTepialibHUX OJjar, peuyed, M0 TPaAUIIMHO BBAXKAIOTHCS
MpeAMETOM 3JI0YMHHUX MOCSITaHb Ha BJIACHICTb, PO3KpajaHb, ajie 1 Ha 3a0e3MeUeHHs

KpUMIHATBHO-TIPABOBOI OXOPOHM TaKUX BHUIB MaliHa, B TOMY YUCJ1 MallHOBUX TIPaB.
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Bci Buau MaliHOBUX BiTHOCHMH MOBUHHI OTPUMATH aJIEKBATHY KPUMIHAIHHO-TIPABOBY
OXOPOHY B paMkax Bu3zHadeHux po3ainiB KK Ykpainu.

3 meToro koHKpeTu3allii Bu3HaueHnx KK mpotunpaBHUX MOCSATaHb SK 3JI0YUHIB
y cdepl IHTEIEeKTyallbHOI BJIACHOCTI Ta iX 00’€HAHHSA y MEBHY IpYyly B MeXax
Oco6mmBoi wvactuam KK, BHHHMKae HEOOXIIHICTH BCTAHOBJIEHHS iX CHUIBHHUX
000B’SI3KOBUX O0’€KTUBHHUX Ta Cy0 €KTHMBHUX O3HAK 3MICTOBHOI'O XapakTepy, SIK B
HAyKOBI1H, Tak 1 3aKOHOJaBY1i mIonuHi [2, c. 235-240].

OCKUIbKM CYCHUIBHO HEOE3NeYHUN BIUIMB CIHPSIMOBAaHUN Ha HE3aKOHHE
BUKOPHUCTaHHS MAaHOBHUX IpaB, TO CYCHUIbHO HEOE3MEUH1 HACIIIKU 3aMOA1I0I0ThCS
BHACJIIIOK BYMHEHHS TaKOrO 3JIOYMHY B TMEPILY YEPry €KOHOMIYHUM, MalHOBUM
iHTEepecaM aBTOpiB 1 BUHAXIAHUKIB. [loTpiOHO BpaxoByBaTH, IO 3J0YUHH TPOTH
MaiHOBHUX IpaB 0e3MOCEpeHbO 3a4iNaloTh MpaBa MOTEPHUIOrO, 3aMOAIIITh HOMY
peanbHy MaTepiajbHy IIKOY.

AHani3yloud HOPMAaTUBHO TPaBOBI NPUNUCH  CIiJl 3a3HAYUTH, IO
3aKOHO/IaBellb OOMEKUBCS YAOCKOHAJIEHHSM JIUIIE OKPEMHUX KPUMIHATBHO-IPABOBUX
HOPM, III0 TMepeadayaroTh BIAMOBIAAIBHICTh 3a MOCATAHHS Ha MEBHI 00’ €KTH MpaBa
IHTEJEKTYyallbHO1 BIAcCHOCTIL. [Ipy IbOMYy OXOpOHa IHTENEKTyalbHO1 BJIIACHOCTI Oyje
€(EeKTHUBHOIO TUIBKM B pa3l aKTHBHOIO 3aCTOCYBAaHHS IHCTUTYTY KpPUMIHAJIBHOI
BiMOBIAAIbHOCTI. CUcTeMaTH3allisi TAKUX HOPM 3 YpaxyBaHHSM POJIOBOr0 00’€KTa,
TOTOXKHOCT1 JisIHb Ta I1X BYMHEHHS 3 OJHOPIAHOIO (POPMOIO BHUHH B CTPYKTYpIl
Oco0nuBoi yactuau KK Vkpainum mae Oyt mpoBefeHa 3 OINISIAY Ha MOJaiblie
BHECEHHS 3MIH /10 3aKOHY NP0 KPUMIHAIbHY BIANOBINAJBHICTh 3 METOK YCYHEHHS
HEJI0JIIKIB y MPAaBO3aCTOCYBAaHHI TAKMX HOPM.

Jlitounii KpuMiHAJIBHUHN KOJIEKC YKpaiHU He B1iJoOpa)kye 0COOIMBY 3HAUYUMICTh
OXOPOHM IHTENEKTYaJIbHOI BJIACHOCTI MJIS 3aXUCTy IpaB Ta IHTEPECIB OKPEMUX
(GBUYHUX, IOPUIUYHUX 0Ci0, CYCHIIBCTBA 1 JAepKaBU B LUIOMYy. ToMy 00'e THAHHS
BCIX MpPaBOBHX KOHCTPYKIIH 3  KpUMIHAJIBHO-IPABOBOi  OXOPOHH  MpaB
IHTEJIEKTYaJIbHOI BJACHOCTI 3 YpaxyBaHHIM iX OJAHKETHOTO XapaKTepy B OKPEMOMY
po3numi KK VYkpainu BumaeTbcs HE JHINE MOMUIBHAM, a M TaKuM, IO BIAMOBIIA€E

BUMOTam cborojieHHs [3, c. 197-198].
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[linctTaBaMu 1BOTO OJHO3HAYHO MOXKHA BHU3HAYUTH CHUIBHY cdepy Ali,
ICHYBaHHS B MeEXaxX NOAIOHMX TPaBOBHX BIJHOCHUH, HAsBHICTh Yy 0O0'€KTIB
IHTEJIEKTYallbHOI BIIACHOCTI MAafHOBO1 1 HEMallHOBO1 CKJIaJIOBHX.

[lonpu 1ne, 00’€KTH 3JIO0YMHHOIO TOCSATaHHA y cdepl IHTEIEKTyalbHOl
BJIACHOCTI, K CYKYIIHICTh OB ’S3aHUX IPAaBOBIJIHOCHUH, HE MOXYTb PO3IJIAIATHUCH
BIZIOKpEMJICHO BiJ Ti€i MaHOBOiI CKJIAQJOBOI 3apaaud SKOI BOHH CTBOPIOIOTHCS Ta
(YHKLUIOHYIOTh, @ OTKE€ HE MOXYTh BIJIOKPEMJIIOBATHCH 1 BiJA THX CYCHUIBHO
HeOe3MeYHUX  HACHIJKIB B aCHeKTI  XapaKTEePUCTUKU  KPUMIHAIBHOTO
MIPaBOMOPYILIEHHS.

OTxe, JMHaMIKa PO3BUTKY CyCHUIbCTBA y cdepl IHTEIEKTYyaJbHUX
IIPaBOBIAHOCHH O€3yMOBHO 3YMOBIIOE 30CEPEIKEHHS YyBaru MPaBOTBOPLIB Ta
HAyKOBI[IB Ha CTPYKTYPHOMY 1 3MICTOBHOMY BIJOKPEMJICHHI MPABOBUX KOHCTPYKIIIH
kBamiQikamii qisHb, M0 MOCATAIOTh Ha MpaBa ¥ IHTEPECHU BOJIOAUIBIIIB, KOPUCTYBaUIB
Ta  BIACHUKIB  OO0’€KTIB  IHTEJEKTYyaJbHOi  TBOPYOCTi, K  KPUMIHAJIbHI

MPaBONOPYILICHHS.
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JOIEHT Kadeapu MpaBOOXOPOHHOT AISITBHOCTI

Ta 3araJIbHONpPaBoBUX AUCHUIUIIH Mapymiak O.A.

PEAJIIBAIIA IPUHIUIIIB PIBHOCTI, TOJIEPAHTHOCTI 1
HEJUCKPUMIHAILII Y MIPABOOXOPOHHIHA AIAAJIbHOCTI

[loHATTS «HpUHLMIY Y HAYKOBIA JITEpaTypl BHU3HAYAETHCS MO-PI3HOMY.
[HKOM MpUHIMI PO3TISTAETHCA SIK OCHOBHE HAyaso, Ha SAKOMY IPYHTYETbCS OyIb-
sKa HayKoBa TEOpIs, MPABWIO; 1 K 3aKOH, SIKUM BUKOPUCTOBYETHCS K OPraHizaTtop
eMIIIPUYHOTO MaTepiany abo sk GyHKIlis 3aco0y nmosicHeHHs Oyab-sikoro ¢akty [1, c.
81]. ¥V eHUMKIONEAUYHIN JITepaTypl «IPUHLUID PO3TIANAETHCS SK HAayKoBa YU
MoOpajibHa OCHOBAa, MPAaBUJIO, BiJl SIKOTO HE BIACTyHaroTh [2, c. 43]; mepekoHaHHS,
HOpMa, IPaBUJIO, SIKUM KEPYEThCS XTO-HEOYb Y )KUTT1, HOBEIHIII, KaHOH [3, c. 899].

[TonoxxeHHs 1010 MOHATTS MPUHIUIIB JISATIM B OCHOBY BU3HAUCHHS MOHSATTS
MPUHIIUITIB TPABOOXOPOHHOT A1SIITbHOCTI.

Tak, 30kpema, ['puropenko [.A. mij npuHIIUIAMHA TPABOOXOPOHHOT JISIIBHOCTI
CJIJT pO3YMITH O0’€KTUBHO BJIACTHUBI1 LIbOMY BHJly CYCHUIBHOI JISUTBHOCTI BIJIIpaBHI
Hayaja, He3alnepeyHi BHUMOTH, IO CTaBIATHCS Tepea CyO’€eKTaMH 3A1MCHEHHS
MPaBOBOi OXOPOHM # sKI BUPAXKAIOTh HAWBAXKJIUBIII 3aKOHOMIPHOCTI 1 MiJBAJIMHU
JAHOTO  THUMNY  BIIHOCMH Ta  BIAPI3HSIOTHCS  YHIBEPCAIBHICTIO,  BHIILOIO
IMIIEPATUBHICTIO, 3arajJbHOIO 3HAYYIIICTIO Ta CTa0UIbHICTIO [4, C. 25].

Tak, NpUHUUNN PIBHOCTI, TOJIEPAHTHOCTI 1 HEJUCKPUMIHALIIT BTUTIOIOTHCS MpU
BUKOHAHHI CHIBpPOOITHUKAMU TPAaBOOXOPOHHHX OpraHiB TakKUX CIIYKOOBUX
00OB'SI3KIB SIK HaJlaHHS JOMOMOTH 0CO00aM, KOTPUM 3arpoKye 3amojissHHS (i13UYHOT
a00 MICUXOJIOTTYHOT KO (HAMPUKIIAI, KEPTBAM TOPTiBI1 JIIOABMU a00 3JI0YMUHIB HA
IPYHTI BOPOXKHEY1 32 pI3HUMHU O3HAKAMHU ), HaJIaHHS JOTIOMOTH TUM, XTO HE MOXE PO

cebe mondatu, BUPINIEHHS KOH(IIKTIB ; PO3CHITyBaHHS 3JIOYMHIB; MIATPUMAHHS
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IPOMAJICBKOTO MOPSJIKY; CTBOPEHHS 1 MIITPUMAaHHS B CYCHIUIBCTBI aTtMochepu
0e3IeKH TowIO.

VY npaBoBiii HAYKOBIN AOKTPUHI YKpaiHU IOPUIUYHA PIBHICTb PO3TISAIAE€THCS Y
TaKuX IUIONIMHAX: SIK pPIBHA MOBAara B MeXaX MEBHOrO MPONECY yXBAJICHHS PIlICHb
(BUMoOra BUSIBIISITU PIBHY MOBAry /10 IyMKH KOKHOTI0), sIK 00’ €KTUBHE HEYNEPEIKEeHE
CTaBJICHHS (BHMOra OJIHAKOBOIO pO3IJISAY OJHAKOBHUX CHUTyalld), SIK PIBHICTb
po3mnoauly Oxar (BUMora OTpUMaHHSA KOXXHUM PIBHOI YAacCTKM MEBHOro Ojara), siK
PIBHICTBH pe3yibTaTy (BUMOTra, 3TiAHO 3 KO 1HAUBIAM IMICHS OPOLEAYPU PO3TOALLY
MOBHHHI OMUHUTUCS B OJAHAKOBUX yMoBax). KpiM Toro, BUAUISIOTHCS TaKi BUAU
PIBHOCTI: PIBHICTh HpaB 1 CBOOOM, PIBHICTh OOOB’SI3KiB, PIBHICTh MEpPE] 3aKOHOM,
PIBHICTB Tiepe cyqioM [35, c. 166].

[IpuHUMN HEAUCKPUMIHAILIT € TPOJOBXKEHHSIM NPHUHIIMIY PIBHOCTI, aje He
30iraeTbcsi 3 HUM, Ma€ CBIM BIACHUM 3MICT, PO IO CBITYUTH aHaN3 0aratbox
MDKHApOAHO-NPABOBUX  aKTIB, 10  PO3PI3HAIOTh MPUHUUOM  PIBHOCTI 1
Henuckpuminaiii. Tak, B cr. 1 3aranbHoi Jekiapaiiii mpaB JIOJUHH MICTUTHCS
MOJIOKEHHS: «Bcl 101 HapOKYIOThCS BUIBHUMH 1 PIBHUMH Yy CBOil T'IAHOCTI Ta
mpaBax», a CT. 2 ToBopHTh: «KoHa JIfolHa MTOBUHHA MaTH BCi MpaBa 1 BC1 cBOOOIH,
MIPOTOJIOIIEH] 11i€t0 Jleknapalliero, He3aJex HO BiJl pacu, KOJIbOPY IIKIpH, CTaTl, MOBH,
penirii, MoMITUYHUX al00 IHIIMX NEPEKOHAaHb, HAIIOHAIBHOTO YU COLIAJIBHOTO
MMOXO/KEHHS, MAHOBOI'0, CTAHOBOT'O a00 I1HIIIOTO CTAaHOBHIIA.

Y «BenukoMy TIIyMauHOMYy CJIOBHHUKY CyYacCHOI YKpAalHCBKOI MOBU»
TOJICPAHTHICTh BU3HAYEHO SK MNOOJAXKIUBICTh, TEPHUMICTh [0 YHIXOCh AYMOK,
MOTJIA/IIB, BIpyBaHb TOIIO. Y cBoro uepry JI. A. 3aBiproxa ocoOIMBY yBary 3BepTae
Ha Te, 1[0 TOJIEPAHTHICTh — «aJIeKBaTHE CTABJIEHHS J0 AIMCHOCTI, 0 (POopMyeThCS Ha
OCHOBI BU3HAHHSI YHIBEpPCAJIbHUX MpaB 1 cBOOO Tt0uHm» [6, ¢. 76-87].

Tak, y cBOili MOBCSAKAEHHIA pOOOTI CIIBPOOITHUKHU MPABOOXOPOHHUX OPraHiB
CTUKAIOTBCS 3 JIIOJbMHU, SIKI JOTPUMYIOTHCS PI3HUX CBITOTVISIAHUX TO3UIIIH,

KyJbTYPHUX TPaJMIli{, HAIIOHAJIbHUX 3BUYAiB. [HOA1 i MOTsau, Tpaauii 1 3Bu4ai
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3MAaI0ThCA ~ HACTUIBKM  HE3BUYAWHMMHM  JUISl  CHOPUUHATTS, 10 BUKIUKAIOTh
HAaCTOPOKEHICTh Ta MiJI03pHU, K1 MOXKYTh CIIPUUMHUTH 1 BIATOBIIHI Jii.

Cnin 3ramatu Jlexnapaniio TPUHIUIIB TOJEPAHTHOCTI, J€ 3a3HAYEHO, IO
TEPINUMICTh O3HAYa€ TOBary, MOPUNHATTA 1 MpaBWIbHE PO3YMIHHS OaraToro
PI3HOMAHITTA KYJIbTYp HAIIOr0 CBITY, HamuX (opM CaMOBHpPaKEHHS 1 CIOCOOIB
NposABiB  JIOACBKOI  iHAMBIAyalbHOCTi. I CHPUSIOTH 3HAHHA, BiAKPUTICTS,
CIUIKYBaHHS Ta cBOOOJa TYMKH, COBICTI 1 IEPEKOHAHb. TE€PIUMICTh - 1I€ TApMOHIS B
PI3HOMAHITTI, 1I¢ HE TUIBKM MOpalbHHM OOOB'A30K, a ¥ MOJITUYHA Ta MPaBOBa
notpeda, TEPNUMICTh — 1€ YECHOTa, SIKa POOUTh MOMIIMBUM JOCSTHEHHS MUPY 1
CHpHsi€ 3aMiHI KyJIbTYypHU BIHH KYJBTYPOIO CBITY.

OTxe, BUXOISIYM 3 BHUIIE CKa3aHOTO MOXHA JIATH J0 BHCHOBKY,IIO Ha
ChOTOJIHI HE ICHYE€ €JIMHOI CHCTEMHU MPHUHIMIIB MPABOOXOPOHHOI [IsSIBHOCTI,
HAyKOBI[l BUOKPEMIIIOIOTh PI3HHUI TNEpeiK OCTaHHIX, OJIHAK O€3CyMHIBHUM € (DaKT
ICHYBaHHS ~ NPUHIMUIIIB  PIBHOCTI, TOJEPAHTHOCTI 1  HEJUCKpPUMIHAIIT Yy
MIPaBOOXOPOHHIN JTISITBHOCTI.

Tak, NpUHUUNN PIBHOCTI, TOJEPAHTHOCTI 1 HEJUCKPUMIHALIIT BTUTIOIOTHCS MpU
BUKOHAHHI CHIBPOOITHUKAMU MPABOOXOPOHHHMX OpPraHiB IO IPYHTYETbCS Ha
MPUHIIMIIAX 3aKOHHOCTI, MOBaru JI0 mpaB 1 CBOOOJ, YECTi 1 T1AHOCTI OCOOMCTOCTI;
BHU3HAHHS 1 [TOBAru Mpas 1 CBOOO/ IHIIKUX TPOMAJISIH Ta 3a0€3MeUeHHs CIpaBEeTMBUX
BUMOT MOpaJii, TpPOMaJICHKOT0 MOPSIAKY 1 CYCHUILHOTO JOOPOOYTY B IEMOKPATUYHOMY
CyCHUIBCTBI;, MOCaMOBI 0COOM 3 MIATPUMAHHSA MPABOMOPSIAKY TOBaXalOTh 1
3aXUINA0Th JIIOACHKY TIAHICTh 1 MIATPUMYIOTH 1 3aXWINAIOTh IpaBa JIOJUHU IO
BIIHOIIEHHIO JI0 BCIX 0Ci0; mMpaBa 1 OCOOJUBUM CTaTyC >KIHOK 1 HEMOBHOJITHIX
MOBUHHI MTOBAXAaTHUCh; A0 XKEPTB 1 CBIAKIB 3JI0YUHIB CJ1J] CTABUTHUCS 13 CIIBUYTTAM 1
MOBarol iXHbOi JIIOJICBKOI TIAHOCTI; 3aCTOCYBaHHS IOCAaJOBUMH oOco0aMu 3
MIJTPUMAHHS TPABOMOPSIAKY CHJIM 1 BOTHENANbHOI 30pOi MOBUHHO 3A1MCHIOBATHUCS

MIpU HAJICKHIN MOBA31 10 PaB JIOJUHUA TOLIO.
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Tumogeea H.B.,
excnepm YepHizciecbko20 HAYKOBO-00CIOH020
excnepmuo-Kpuminanicmuynozo yenmpy MBC YVkpainu

Muoxa H.M.,
207I08HULL CYOOBULL eKCNepm, CeKMopy NOYEePKO3HABYUX eKCNePMmU3, MexXHIUHO20
oocniodcentss, 0okymenmie ma oonixy BKB/] Yepniciecokoeco H/[EKL] MBC

ICTOPISI CTAHOBJIEHHS I PO3BUTKY KPUMIHAJICTUYHOI'O
BUEHHS ITPO HABUYKH TA ®YHKLIOHAJBHI OCOBJMBOCTI
JIOJMHU

[lcuxoi3i010r1uHI BIACTUBOCTI OCOOMCTOCTI 3JIOYMHIISA 3[laBHA MPUBEPTAIIH
yBary KpUMIHANICTIB. Y3K€ B NEPIIMX BITYU3HSIHUX POOOTAX 3 KPUMIHATICTUKU
MOXHa 3YCTpITH JaHl NP0 HAaBUYKUA 1 (PYHKIIOHAJIBHI OCOOJMBOCTI JIIOAUHU 1
MO>KJIMBOCTI X BUKOPUCTaHHS B MPOLECI PO3IIYKY 1 po3ciiayBaHHs. Tak, B SKOCTI
JOTOMDKHUX CIOCO0IB KPUMIHAIBHOI peecTparllii MpornoHyBaaocsi BUKOPUCTOBYBATH
OOJIIKM TIO0 3JIOYMHHUM MpodecisiMU Ta XapaKTepoM 3JIOYMHHOI poOOTHU, a TaKOX
MOYEPKY 3JI0YMHIIB (3AUPHUKIB, MiIPOOIIOBAUIB, MAHTAXKUCTIB). [I0TIM MOT0XKEHHS,
[0 CTOCYIOThCSI HABUYOK 1 (DYHKI[IOHATTBHUX OCOOJIMBOCTEN OCOOUCTOCTI, 3HAUILIN
BiIOOpakeHHsT B pAAl IHIIUX Tady3ed KPUMIHAIICTUYHOI TEXHIKM 1 CTajlu
BpPaxoBYBaTUCS MpPHU PO3pOoOIl TAKTHUKKA OKPEMHUX CHIAUYMX MM (Orisy Micisl MOAii,
CIIUUM €KCTIEPUMEHT, IPE/'sIBJICHHS 1J BII3HAHH).

3HaYHUN BHECOK Yy MOCHIIKEHHS 3aKOHOMIPHOCTEW BHUHUKHEHHS JOKa30BOi
iHpopMallii B MaTepiayibHO (PIKCOBAaHUX BiIOOpaKEHHAX HABUYOK BHIC mpodecop
I'"A. CamoitnoB [I, c. 56]. ¥ 1968 p. BiH mnoknaB AaHi npo (QyHKIIOHAIbHI
OCOOJMBOCTI JIIOAMHU B OCHOBY KpPUMIHAJTICTUYHOTO BYEHHS TMPO HABUYKH,
pO3MIIsiAAl0uM MOTO0 SIK €IMHY ILUTCHY mpobiemy. HuMm chopmynboBaHO MOHSITTS
MOJIe]l HABUYKH, BUSBIECHO €JUWHUN, MPUTAMAHHUNA YCIM HABHYKaM KOMILIEKC
iH(pOpMaIIifHUX BIACTUBOCTEH, PO3KPUTI OCOOIMBOCTI MPONECY BiIOOpaKeHHS 1
MarepianbHoi (ikcamii HaBuuok 1 T.41. Ha xamp, I''A. CamoiiioB 00MexXuBCS

BUBYCHHAM JIMIIC 4YaCTHUHH HaBHUYOK (J'IOKOMOLIifIHHX, KOMYHiKaTI/IBHO-MOBHI/IX,

115



npodeciiHX, HABUYOK 3IMCHEHHS 3JIOYMHHUX /i) 1 HE TOPKHYBCS TaKTHYHOTO
aCIeKTy BUBYEHHS JaHMX BIACTUBOCTEN ocoOuctocTi. HemoBHICTIO MOCHIAKEHUMHU
3UIMIIAIMCS TOHATTA 1 Kiacudikaiis HAaBUYOK, JKepena iHdopMaiii mpo
(yHKIIOHAIBHI OCOOIMBOCTI JIIOAUHU Ta 1HII BaXKJIMUBI MUTAaHHS KPUMIHATICTUYHOT
Teopii [2, ¢. 90].

Hanmami po3pobxka 11i€i mpoOiiemu 371HCHIOBAIACS 3a OKPEeMHUMHM HaIpsiMaMHu.
bynu mpoooBkeH! MOCHIIKEHHA 1 JOCATHYTI 3HayHI pe3yJbTaTd B 00JacTi
MOYEPKO3HABCTBA, AaBTOpO3HaBCTBA 1 (QoHOckomii. Y HayKoBId JiTeparypi,
MPUCBSIYCHIA TUTAHHSIM TPACOJOrii, rabiTOJIOrli, KPUMIHATICTUYHIA peecTparlii,
HaBOJAATHCS JaHl Mpo (GOPMH BITOOpaXE€HHS JASIKUX BHUJIIB BHPOOJICHUX 1 3BUYHUX
I 3mounHI. B Tilt ym iHmA mipi npoOiaeMa KpUMIHATICTUYHOIO BUKOPUCTAHHS
JAHUX PO HAaBUYKU 3a4INAETHCS B POOOTaX, MPUCBIUCHUX KOMIUIEKCHOMY BUBYEHHIO
0COOUCTOCTI  OOBHMHYBAY€HOTO B  MpOLECi PO3CHIAyBaHHS 1  METOAUKOIO
PO3CIiTyBaHHS OKPEMUX BU/IIB 3JI0UHHIB.

Onnak, He3BakalOUd Ha Te, [0 TI€BHI HampaloBaHHI B 001acTi
KPUMIHAJIICTUYHOTO JOCIIKEHHS HaBUYOK 1 iX B1JOOpa)K€Hb BKE ICHYIOTb, BOHH
HOCSITb, B OCHOBHOMY, ypUBYACTUM, HE CHUCTEeMaTU30BaHUM, HailvacTiiie
IHTYITUBHUM, eMITIpUYHUN XapakTep. BillCyTHE €MHE TpaKTyBaHHS CaMUX IOHSTH
HAaBMYOK 1 IX BJIACTUBOCTEH. Y CBOiX YSBIEHHAX PO JlaH1 BJIACTUBOCTI JIOJUHU
BUCHI-KPUMIHAJIICTH BUXOJSTh B OCHOBHOMY 3 BIAMOBIJHUX MOHATH, PO3POOJIICHUX B
NICUXOJIOTTYHIA Hayll, 1 BUKOPHUCTOBYIOTH iX Y CBOiX po0OTax, HE HaMararuduch
TEOPETUYHO PO3BHMBATH 1 OIIHIOBATH 3 MO3MIlI BIAaCHE KPUMIHATICTUYHUX IIUICH 1
3aBiaHb. He BU3Hau€HiI B KOMILJIEKCI MOKJIMBI METOAU CYJOBOIO JOCHIIKEHHS IUX
AKOCTEH OCOOMCTOCTI y KpPUMIHAIBHUX TMPOBAJKEHHSX, HEAOCTATHHO BHBYEHI
MEXaHI3MH TMpOSIBU 1 BIUIMBY HABMUYOK 1 (PYHKIIOHAIBHUX OCOOJIMBOCTEM  Ha
PO3BHUTOK 1 PE3yIbTaTH 3JI0YUHHOI JIJIbHOCTI [3, c. 35].

Haii0inb1i1 cyTTeBOIO MEPENIKOAO0 B PO3BUTKY AAHOTO HANPSIMKY 1 IIHUPOKOTO
3acTocyBaHHs 1HGoOpMalii MOpO HABUYKH JIIOAUHU B TPAKTHUIIl PO3KPUTTI 1

pO3CIIIyBaHHS 3J0YMHIB € BIACYTHICTh B KPUMIHATICTUYHIN Haylll KOHCTPYKTHBHO1
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Teopii MPO  3aKOHOMIPHOCTI  BIJOOpaX€HHS  JAaHUX  ICHXO(]I310JOTTUHUX
ocoOnMBOCTE OCOOMCTOCTI B ciinax 3i104uHy. Ilo cyTi, TeopeTnyHi OCHOBHU
BUPIIICHHS I[1€1 MPOOJEMHU CIelialbHO HE PO3poOJIsIIUCh, ad0 BUCBITIIOBAIUCS
(dparMeHTapHo, napajelbHO 3 MpoOJieMaMu EKCIEpPTHOI NpakTUKU. BuBUeHHS
KPUMIHATICTAYHOI JIITepaTypu CBIIYUTH MNPO Mally KUIBKICTh MOHOTIpagpidyHUX
JOCJIIJI’)KEHb, TPUCBAYEHUX HABUYKOBUM BIIACTHBOCTSIM ocobuctocTi. Lle cepitozHo
MEPENIKOKAE€ HAyKOBOMY OOIPYHTYBAaHHIO IIIJIOTO PSAYy AaKTyallbHUX MHUTaHb
KPUMIHATICTUYHOTO JOCTIIKEHHS B 111i1 00JacTi.

Takuif cTaH HEraTUBHO MO3HAYAETHCS HA MPAKTHUIIl BUKOPUCTAHHS JAHUX IPO
HAaBUYKW JIIOJUHU TPU PO3CIiJyBaHHI 370unHIB. OnepaTUBHO-CIiI4a rpymna He
3aBKAM 3BEpPTa€ yBary Ha JpKepesia KPUMIHAIICTUYHO 3Hauumoi iHdopmalii mpo
BUPOOJICHI 1 3BUYHI 11 3MOYUHII Ha MicIll moii. Caiq4yuMu 3aCTOCOBYIOThCS 1aJIEKO
HE BCl 3aXOAM [JJIs BCTAHOBJEHHS HABHYOK 1 (DYHKIIOHAIBHHUX OCOOJIMBOCTEH
00BUHYBaueHOTo (IMiJ03pIOBAHOI0) 0COOM Ha CTall IOCYAOBOTO PO3CIIAyBaHHS, L0
MPU3BOJIUTH /10 MOBEPXHEBOTO iX JOCIIKEHHIO 1 BTPATH BaXJIMBOI 1HPOpMAIIli PO
ocoOy 37MOYMHIL 1 OOCTaBMHUM BUMHEHOTO 3JIOYMHY. 3 MEBHUMHU TPYIHOUIAMHU
CTUKAIOTHCSI ~ EKCINEPTU-KPUMIHATICTH,  BUBYAIOYM  MarepiaibHO  (iKCOBaHI1
B1IOOpakeHHsT JIeSIKUX MPOQEeCciiHMX HABUUYOK JIOAWHU. Y 3B'A3KY 3 IIUM BUHUKAE
HEOOXIIHICTh y cHUCTEeMaTH3allii Ta mepepoOlli Bke BiIOMUX (aKTIB 1 Teopiil 1
dbopMyBaHHI CaMOCTIMHOTO  KPUMIHAJIICTUYHOTO BYEHHS MPO HABUYKU 1
(dbyHKIIOHAIBHI 0COOIUBOCTI JitoAuHU [4, c. 54].

Otxe, Oryan HAasBHUX KPUMIHAIICTUYHUX 3HAHb MPO HABUYKAX 1 3BHYKAX
JIOJIUHU, OCHOBHUX HAMNPSIMKIB JOCHIIXKEHHSI JTO3BOJIIE 3pOOUTH BUCHOBOK, IO JO
TEMEPIIIHBOTO YaCy B KPUMIHANICTUII HAKOMUYEHUN TOCUTHh BEJIMKUM MPAKTUYHUH 1
TEOPETUYHUHN MaTepian 3 JaHOTo nmuTaHHsA. [{e cTBopuiio HEOOXIHI IEPEAYMOBH ISl
o0'eTHAaHHS HAsSBHUX 3HAHb MPO (PYHKIIOHAIBbHI BJIACTUBOCTI OCOOUCTOCTI B SIKICHO
HOBY CHUCTEMY KPUMIHAIICTUYHUX TEOPETHUYHUX 1 NPAKTUUYHUX TMOJ0XKEHb, IO

YTBOPIOIOTH CaMOCTiiHE BueHHsA. Came Take WLUIICHE YSBIEHHS PO HABUYKH 1
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(yHKITIOHAJIBHI OCOOIMBOCTI SIK KPUMIHATICTUYHO 3HAYYIIUX BIACTUBOCTEU JIOJUHU
€ CYTTEBOIO TEPEAYMOBOIO TOAANBIIOTO PO3BUTKY KPHUMIHATICTUYHOI HayKH,
OCKUTbKM 3a0e3mnedye OuIblll MOTAUMOJEHUN MIAXIA TpU  PO3MISAl  ICHYIOUUX
TEOPETUYHUX KOHIIEMIIA 1 CHpUSE TOSBI HOBUX HETPAAUIIMHUX IMIAXOIB B

KPUMIHATICTUYHUX JOCHIJPKEHHSX.
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Hayxoeuti kepignux. K.10.H., IOLEHT,
JOIEHT Kadeapu MpaBOOXOPOHHOT AISITBHOCTI
Ta 3arajibHoNpaBoBux auctuiuiid bepnnik 1.B.

JI0 IUTAHHS ITPO BUSHAUEHHS MMOHATTS KPUMIHAJBHOI
BIIMOBIJIAJIBHOCTI

B yci yacu KpuMiHaJIbHA BIANOBINAJNBHICTh BUCTyHalla Ta Oyne OOHIEIO 13
KIIFOUOBUX KaTeropidl sk HayKd, TaK BIANOBIAHO M ramgy3l KpUMIHaJbHOTO IpaBa,
Mopsii 13 KPUMIHAIBHUM MPABOMOPYIIEHHSM (3JIOY4MHOM) Ta MOKAapaHHSIM. Takox,
BIIMOBIIHO  KpUMIHAJIbHA  BIANOBIJANBHICTE  AK  CAMOCTIMHUNA  1HCTUTYT
KpUMIHAJIBHOTO TIpaBa BHCTymae CHelu@iuHUM  €JIeMEHTOM B  MEXaHI3MI
KPUMIHAIBHO-TIPABOBOIO PEryJIIOBaHHS BIJIHOCUH CTOCOBHO OCOOH, Sika BYMHUJIA
KpuMiHaibHe mpaBornopymieHas [1, c. 129]. Tomy, aGCOMIOTHO 3aKOHOMIPHO, IO
KpUMIHAJIbHA BIAMOBIJAJIBHICTh 32 CBOEI0 KPHUMIHAILHO-IIPABOBOIO MPHUPOIOI0 Ma€
HAaCKpI3HUM XapakTep, SKHM «IIpoHU3ye» cO000r0 (PaKTUUYHO YC1 1HCTUTYTH SIK
3aranbHoi, Tak 1 OcobnuBoi yactun KpuminansHoro kojekcy Ykpainu (mani — KK
Vkpainu). [Ipote, He3Baxawuun HAa  TaKy  BaXKIUBICTh  KPUMIHAIBHOT
BIIMOBINAIBHOCTI, SIK OJHOTO 13 KJIIFOYOBUX 1HCTUTYTIB KPUMIHAJIBHOIO MpaBa Ta il
poJib B3arajii B KpUMIHAJIbHOMY IIpaBi, CydyacHe KpUMIHAJIbHE 3aKOHOJABCTBO HE
MICTUTh BU3HAYEHHS MOHSTTS KPUMIHAJIBHOI BIAMOBIIAIBLHOCTI, [0 HA HAIY TYMKY €
Iy’e€ CYTTEBUM HENOJIIKOM, a HAYKOBI MIIXOJH OO0 TPAKTYBAHHS JOCIIIKYBaHOIO
MOHSATTSA KapJIMHAIBHO BIIPI3HAIOTHCA MK co00w0 [2, ¢. 50]. B 3B’43Ky 3 Takomw
HEBU3HAUYCHICTIO I[0JI0 PO3YMIHHS CYTHOCTI KpPHUMIHAJIbHOI BiJIMOBIAAIBHOCTI
MEePIIOYEPTOBO HEOOX1JHO BU3HAYMTH i1 MOHATTS.

3 3aranbHOi Teopii mpaBa BiJOMO, 110 IOPUJIUYHA BIAMOBIIAIBHICT BUCTYHAE

OJIHUM 13 MPUMYCOBUX 3ac001B, SIKUW 3aCTOCOBYIOTHhCS Bl IMeH1 jAepxkaBu. [lpu
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[bOMY, KJIIOUYOBOI OCOOJIMBICTIO HOPUANYHOI BIAMOBIZATBHOCTI SIK MPUMYCOBOTO
3aco0y Jep>KaBHO-MPABOBOTO BIUIMBY € T€, IO BOHA 3aCTOCOBYETHCS BiJl IMEHI
JepKaBu, JEpKaBHUMH OpraHaMH, Ma€ BIUINOBIAHO NPaBOBUM XapakTep, SKHUil
3M1MCHIOETHCS B BU3HAUCHHUX 3aKOHOM (hOpMax Ta Ha 3aKOHHUX MifcTaBax [3, c. 490].

Busnauatounm Oe3mocepelHbO TMOHATTS KPUMIHAIBHOI  BIAMOBIAAIBHOCTI
HEOOX1IHO BUXOJMUTH 13 TOrO, L0 BOHA € OJHUM 13 PIZHOBUAIB IOPUIUYHOT
BiAMoBinaibHOCTI. He3Baxkaroun Ha Te, 110 IOPUAMYHA BIIMNOBIAAIBHICTH B HAyIIl
TPaKTY€ThCSI HEOJHAKOBO, MPOTE B BY3bKOMY CIICLIaJIbHO-MPABOBOMY 3HA4Y€HHI1 i
MOTpiIOHO BHU3HAYATH SIK BIAMOBIAANTBHICTH PETPOCIEKTUBHY, TOOTO SIK BIAMOBIIHY
peakIlisi JepKaBy 3a BYNHEHE B MUHYJIOMY TpaBonopyiieHHs [4, c. 15].

Sk Bxke Oyno CKa3aHO, B 3aKOHOJIABCTB1 BIJICYTHE JierajdbHE BU3HAYCHHS
KPUMIHAJIBHOI BIAIOBIJAIBHOCTI, & TOMY JOCIIJHUKH CAMOCTIMHO HOTr0 BU3HAYAIOTh.

B mnaymi HalOUIbIl MOIIMPEHUM CBHOTOJHI € TPAKTyBaHHSA KPUMIHAIBHOT
BIIMOBITAIILHOCTI SIK MEBHOTO MPABOBOTO OOOB’SI3KYy OCOOHU, sIKa BUMHUIA 3JIOYHUH.
Tak, Hampukiam, 1e oOom’s3ok: miypmirata aii KK Ykpainm; BigmoBimatu 3a
MOBEJIHKY, $IKa PO3LIHIOETHCS KPUMIHAJBHUM 3aKOHOM SIK  KpPUMIHAJIbHE
MPaBOMOPYILICHHS; JaBaTU 3BIT B CBOIX MJISSHHAX; 3a3HAaBaTH 3aXO/iB JEp>KaBHO-
MPaBOBOr0 BIUIMBY, JaBaTH 3BIT MPO CBOI CYCIHUIBHO HeEOE3MeuHl [isiHHSA Ta
MiJJaBaTUCS KPUMIHAIBHOMY TMOKapaHHIO [5, c. 149]. Buine3asHaueHy MO3UIIIIO
nigrpumytors Il C. MartumeBcekuii Ta A. A. IliHaeB. Ha nymky mnepimioro
KpUMiHaJIbHA BIAMOBIJATIBHICTh — 11€ 3aKOHHO OOIPYHTOBaHUN OOOB’A30K 0COOH, SIK
MpaBoBHIl O0OB’S30K 0OCOOM, 110 BUYMHMJIA 3JI0YMH, 3a3HATH 3aXOJIB JEpP>KaBHO-
MPaBOBOr0 XapakTepy (MIAKOPUTUCSA) Ta OyTH TMOKapaHOK 3a BYMHEHE HEI0
cycnuibHO-HeOe3neune AisiHHg [6, c¢. 86]. B cBoro uepry Apyruil BYEHUN TpPaKTye
KpUMIHAIBHY BIAMOBIIAIBHICTh K OOOB’S30K JIOJIMHM, sIKa BUMHHIJIA KPUMIHAJIbHE
MPaBOMOPYILICHHS, BIAMOBIATH TEpell JepKaBO Ta TMEpPeTepIiTH BU3HAYEHI
3aKOHOM OOMEXeHHs1 ocoOucToro abo MalHOBOrO XapakTepy, I[OB’sA3aHi 3
MpU3HAYEHHAM i1 MoKapaHHs [7, c. 49].

B cBoro uepry, Ha nnpotuBary BuiieBkazaHoro FO. M. TkaueBCbKUI BKa3ye, 110

mpaBoBHl  OOOB’SI30K  HE  MOXE  OTOTOXHIOBATHUCS 13 KPHUMIHAJIBHOIO
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BIAMOBIMANBHICTIO. BueHmil 3a3Havae, 10 MPaBOBHM O0O0OB’A30K 0COOH, sKa
3aCy/DKEHa 3a BYMHEHHS KPUMIHAJIBHOTO TMPABOMOPYIIEHHS, BHUKOHYETHCA ¥
MpUMYCOBIii popMi, MpOTH BOJI1 3000B’s13aHOI 11i€i ocoOu. OTxe, 3 IILOTO BUILIHUBAE,
[0 KpUMiHAJbHA BIJMOBIAAIBHICT — 1€ HE OOOB’SI30K MEPETEpIiTH HACTIIKU
BUMHEHOTO KPUMIHAJIBHOTO NPABOMOPYIICHHS, a caMme iX MEepeTepIiHHS y CTaHl
npumycy [8, c. 38-39].

B Hayumi icHye TakoXX MO3MIIS, IO KPUMIHAJIbHA BIAMOBIIAJIBHICTE — II€
MPaBOBIIHOIICHHSI, 1110 BUHUKAE MIXK JIEP’KABOIO Ta MPABOMOPYIIHUKOM Ta BUCTYIAE
CKJIaJIOBOIO YaCTHHOI KPUMIHAJIBLHO-ITPABOBUX BITHOCHH, €JIEMEHTOM HOr0 3MICTY Ta
peanizaii€elo  KpUMIHAJbHUX, KPUMIHAJIBHO-TIPOLIECYAIbHUX Ta KPHUMIHAJIBHO-
BHKOHABYMX BimHOCHH [9, c. 57].

JlocuTh  1ikaBy MO3WIlI A0 BHU3HAYCHHS  TMOHATTS  KPUMIHAJIBHOT
BiAnoBinanbHOCTI mporonye B. K. I'pumyk. Ha aymky BueHOro kpuMmiHalibHA
BIAMOBIMANBHICT, — II€ BHUJ IOPUAUYHOI BIAMOBIZAIBHOCTI, SKa SBISE COOOIO
peanizoBaHy HEOOXITHICTh CB1IOMOTO 1 JOOPOBUILHOTO BUKOPUCTAHHSI 0COOOI0 CBOTO
Cy0’€KTUBHOI'O TpaBa, BUKOHAHHS HOPUAUYHOTO OOOB’SI3KY, JOTpUMaHHS 3a00pOH,
Kl MICTSTBCA B KPUMIHAJIBHO-TPABOBUX HOpPMaxX, a y BUIMAJKY iX MHOPYIIEHHS —
HEOOXIIHICTh 3a3HABaHHS MOPYIIHUKOM IMPUIMKCIB IMX HOPM MPUMYCOBUX 3aXO/IB
MpaBOBOrO0 BIUIMBY, Mepen0aueHuX HUMU ¥ 3aCTOCOBYBAaHUX KOMIETEHTHUMH
OpraHaMH¥ J€p>KaBU B YCTAaHOBJICHUX KPUMIHAIBHO-MIPOIECYATLHUM Ta KPUMIHAIBHO-
BUKOHABYMM 3aKOHOAABCTBOM (opmax 1 mexax [10, c. 53]. Cnix 3a3HauuTH, 110 3
BUIII€3a3HAYEHOT0 BU3HAYEHHS KPUMIHAIBHOI BIAMOBIIAJBHOCTI BUIUIMBAE TE€, IO
BOHA BHMHUKA€ HE TIUIbKH IICJIS BUMHEHHS KPUMIHAIBHOTO MPABOMOPYIICHHS, alie i
10 MOMEHTY MOro BUMHEHHSI Ta CIYrye 3acoO0M, 3aBHSIKU SIKOMY 3a0€3MedyeThCs
HEBUMHEHHSI TIOCSTaHHS Oylb-1KOI0 0co0or0. Bkazanuil BUJ BIANOBINAJBHOCTI B
Haylll KpPUMIHAJIBHOTO TMpaBa WMEHYIOTh TO3UTUBHOI  (MEPCIEKTUBHOIO)
BignoBiganpHIcTIO [11, ¢. 51].

B Hay1i icHye Takox MO3ullisl, [0 KPUMIHAJIBHY BIJIMOBIIAIBHICTH TPAKTYIOTh
AK CaHKI[l0, BKa3yl4d, M0 KpUMIHAJIbHA BIAMNOBIJAIBHICTE € pealbHUM

3aCTOCYBAHHSIM (J11€10) KPUMIHAJIBbHO-IIPABOBOI HOPMH, PE3YIbTATOM SIKOTO CTa€

121



CIIpaBe/IJIMBE PIllIEHHS HA BUYMHEHHS 0COOO0IO 3JI0YMHY, HUISIXOM HETaTUBHOI OLIIHKH
MOBEJIHKU 111€1 OCOOM CHeliaJIbHUM OpPTraHOM JIepaBU Ta 3aCTOCYBaHHSIM [0
BUHHOTO 3aXOJ1B Jiep:kaBHOTO npumycy [12, c. 87]. Taka no3ulis AiHICHO 3aCIIyTOBY€E
Ha yBary, OCKUJIbKM CaHKI[ISl PO3IJISJAEThCA SK €JIEMEHT KPUMIHAIBHO-NPABOBOT
HOpPMH, SIKa BCTAaHOBJIIOE HEBUTIIHI HACHIAKA Yy pas3l MOPYIICHHS MpaBuia,
BU3HAYEHOTO UcTo3ulliero BianoBinHoi ctatti KK Ykpainu.

Otxe, B Hay1l chOPpMYITLOBAHO HU3KY MIAXOJIB A0 PO3YMIHHS KPUMIHAIBHOT
BIJIMTOBIJABHOCTI, KOKEH 3 SIKMX 3acIyrOBYe Ha yBary. Bcl BuIe3azHayeH1 MO3uLii
MICSTh HHU3KY JOCTOBIPHUX, HAJEXKHUM UYMHOM OOIPYHTOBAHUX IMOJOXKEHb 100
PO3YMIHHSI CYTHOCTI KPUMIHAJIBHOI BiANOBiganbHOCTI. [IpoTe mnpu Bu3HAYEHHI
MOHSATTA KPUMIHAJIBHOT BIAMOBIAAIBHOCTI HAYKOBI[l BUXOISATh B MEBHIA MIpl 13
PI3HUX METOJOJOTIYHUX KOHIIEMIIM, PO3TJISAaloTh OJHE M T€ X caMe SBHUIIE T
pi3HUM KyTOM 30py. Hampuikinazn, y BU3HAUCHHSIX OAHUX 3 HAYKOBIIB BH3HAYEHO
3arajibHi O3HAKW KPUMIHAJIBHOI BIJMOBIAANIBHOCTI, TO 1HIII aBTOPH IX OUIBII
JeTaNi3yl0Th. 3pO3yMLIO, 110 TAKUW CTaH peyel HE CIPUs€ aJIeKBATHOMY PO3YMIHHIO
CYTHOCT1 KpHMMIHAJIbHOI BIJIMOBIAQJIBHOCTI SIK OJIHOTO 3 IEHTPAJIbHUX IHCTUTYTIB
KpUMIHAJIBHOTO TIpaBa, a BIANOBIAHO He crpuse edexkTuBHOCTI 3actocyBaHHs KK
VYkpainu. Takox B OKpeMHUX BUMAAKaX KapAWHAIBHO MPOTHJIEKHI MO3HUIIIT BIJOMHUX
HAyKOBI[IB HABMAaKU YCKIAIHIOIOTh PO3YMIHHS CYTHOCTI TMOHSTTS KPUMIHAJIBHOT
BiAmoBiganbpHOCTI [13, c. 222].

TakuM 4MHOM, Ha OCHOBI BHUIIE JOCIIPKEHUX MOTJISAIIB HAYKOBI[IB MOXEMO
3pOOUTH BHUCHOBOK, W0 KpHUMIHAJIbHA BIAMOBIIANBHICT, — II€ MependayeHe B
KpUMIHAJILHOMY 3aKOHIB OOMEXEHHS MpaB 1 cBOOOJ 0cOOM MaltHOBOI0, 0OCOOUCTOTO
Ta/abo 1HIIOrO XapakTepy, sKa BUMHHWIIA KpUMIHAJIbHE NPABOMOPYIICHHS, SKE
MICTATBCS. B KPUMIHAJIBHO-NIPABOBUX HOpPMAax, MPU3HAYAETHCA OOBUHYBaJIbHUM
BUPOKOM CyAy Ta BUKOHYETHCS CIHEI[laJlbHUMH OpraHaMud BHKOHABYOi BIagu
nepxaBu. BBaxkaemo 3a poruibHe gonoBHUTH cT. 2 KK VYkpainum nynkrom 1-1 B
SAKOMY 3aKPIMUTHU MOHATTS KPUMIHAIBHOT BiJIMOBIIAIIBHOCT] HA 3aKOHO/IABYOMY PIBHI.
Ile mpu3Bene 10 OJTHAKOBOIO TPAKTyBaHHS JaHOI KaTeropii, Ik HAyKOBLSIMU Tak 1

CYJIOM.
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MNPOBJIEMHU BUSHAYEHHSA ITIOHATTS ITPUHLUIIB I[IPABA Y
JAEMOKPATUYHOMY CYCIHIJIBCTBI

CyyacHuil po3BUTOK YKpaiHH, SIK JAEMOKpPATUYHOi, COIIaJbHOI 1 MPaBOBOi
JepKaBU ~ aKTyali3ye JOCHIII)KEHHS OCHOBHHMX TPAaBOBUX KOHCTPYKIIH, $KI
BHU3HAYalOTh OAa3MCHI OCHOBHM PO3BUTKY 1 ()YHKLIOHYBaHHS JAep:kaBU. be3zymMoBHO,
KJIFOUOBOIO KaTEropi€l0 PO3BUTKY CYCHUIBCTBI € AKICHE 3aKOHOJIABCTBO, SIKE MOBUHHO
IPYHTYBaTUCA Ha MpuHUUNAX mnpaBa. OKpiM TOro, MPaBOOXOPOHHA MJISTBHICTH
Oyay4s HOPMATUBHOIO (DOPMOIO 3/A1MCHEHHSI BHYTpIIIHIX (YHKIIH AEp:KaBU, CEpen
AKUX 1 MPaBOOXOPOHHA (DYHKIliS,, MOBUHHA BIJAMOBIAATH TEBHUM MPUHIIUIIAM,
OCKUIbKU CaMe MPUHIUINK BUCTYMAIOTh B POJI1 «HIABAIUH» BIAMOBIAHOI TISIIBHOCTI.
Ha xanp, He3Baxaruu HA HU3KY MOIAXOIB /10 TPAKTYBaHHS TMOHSATTS MHPUHITUIIIB
MpaBa, Ha CHOTOJIHI TaK 1 HEMAa€ €IUHOr0 CHOPMYIHOBAHOIO BU3HAYEHHS JaHO1
kareropii. Bece 1e i akTyanizye 10CIIIKEHHS OHATTS IPUHLMITIB IIPaBa.

[lepmouyeproBo HEOOXITHO BIAMITUTH, 1110 TOHSATTS «IPUHIUIDY y MEepeKIail 3
JATUHCHKOT 03HAYA€E «IIOYATOK», «IEPIIOOCHOBAY, «IMEPBUHHICTHY [1, c. 23-24]. Tax,
30KpeMa, 3 JIaBHIX-JaBEH MPUHIIMII BBAXKABCS MIABAIMHOI0, (QYHAAMEHTOM OYyb-KO1
COIIAJIbHOT CUCTEMU (B TOMY YMCJI1 TPABOBO1), BUMOTH SIKOT'O MOIIMPIOBAJIUCS HA BC1
SABUIA, N0 Halexaiu a0 miei cucteMu. lIpore, Oe3mocepeaHHO caMi MPUHITUIN
(3acanu) He (HOPMYITIOIOTH KOHKPETHUX MpaB Ta 000B’SI3KIB 1 HE 3aBXKAU 3a0€3MeUeH1
KOHKPETHUMHU 3aKOHOJIaBUMMU CaHKIIIMHU, OJHAK MpPO T€, Ha SKUX MNPUHIUIAX
3aCHOBAHO IPABOBUM MOPSAJIOK, MOKHA 3HAYHOIO MIPOIO CYIUTH IIOAO XapakTepy

camoi Jiep)kaBu (IeMOKpaTU4Ha, ToTajdiTapHa Toio) [2, c. 197].
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VY BITYMBHSHIA IOpUIWYHIA JiTEpaTypi, IO JiCTanacs HaM y CHAJOK, ICHYE
Oarato pi3HuX AediHilid NPUHIKUMIIB TTpaBa. be3yMOBHO, 1€ 3yMOBIIOETHCA TUM, LIO
MPUHIMIIN MpaBa — HEOJHOMAHITHE 1 HEOJJHO3HAYHE SIBUIIIE, /10 JOCIIJKEHHS SIKOTO
MOXHa 1 Tpeba MiIAXOoAWTH 3 pi3HUX OokiB. IIpore, mpu 1LoMy, OakaHO BHECTH B
MOHSATTA 1 BHU3HAYEHHS TMPUHIMIIB, W10 [IIOTh Yy TMpaBoBiil cdepi, SKYCh
OJTHOMAHITHICTb, Y TIH Mipi, B SIKiil 3arajJjoM BOHAa MOXJMBa B MpaBOBid Hayii [3, c.
43].

B mporeci BuU3HAYEHHS TOHSTTA MPUHIMIIB IIpaBa MOXXHA BHUIUIUTH JB1
KOHIIENII1i, Ikl C(hOpMYyBaJIUCh Y MPABOBI JOKTPUHI.

3rilHO 3 TEpIIOK KOHIIEMI[IEI0, 10 MOOyIoBaHa Ha TeOpii MO3UTHBIZMY,
MPUHIMIIN TpaBa — 1 17ei, TEOPEeTUYHI, HOPMATUBHO-KEPIBHI MOJOXKEHHS TOTO YU
THIIIOTO BHUY JIFOJICHKOI JIISUIBHOCTI, SIKI KOHKPETU3YIOThCS B 3MICTI MPABOBUX HOPM
Ta OO0 ’€KTMBHO 3yMOBJIEHI MaTeplaJlbHUMU YMOBAaMH ICHYBaHHsS CYCHUIbCTBA.
BianoBigHo A0 Apyroi koHIemilii, sika Oepe MoYaTtoK BiJl i€l MPUPOJHOTO IMpaBa,
MPUHIIMIIY [IpaBa PO3YMIIOTh SIK KEPIBHI 171€1, 00’ €KTUBHO BJIACTHUBI IIPaBy BiAMPaBHI
Hayaja, He3alepeyHi BUMOTH (ITO3UTUBHI 3000B’s13aHHS), K1 CTABJISITh 10 YYACHHKIB
CyCHUIBHUX BIIHOCHUH 13 METOI TapMOHIMHOTO TMO€JHAHHS 1HJIUBIAyaIbHUX,
IPYNOBUX Ta TPOMAJCHKUX IHTEPECIB Ta BHU3HAYAIOTh 3MICT 1 CHPSIMOBAHICTh
MIPaBOBOIO PETYIIOBaHHS, BIIOOPAXKAOTh HAMBAXIUBIIII 3aKOHOMIPHOCT1 COI[1aTbHO-
ekoHoMI14HO1 opmariii [4, c. 40].

Pazom 3 TuM, B Mexkax BUIIE3a3HAYCHUX M1X0/1B TOHSATTS NPUHIUIIIB IIpaBa B
JEMOKPAaTUYHOMY CYCIUIbCTBI BU3HAYAIOTh M HAYKOBIIl, HAacaMIiepe]l TEOPETUKHU B
cepi Teopii mpara.

Sk 3a3Havae BiTunM3HsAHA Hochiguuil, K. I'. BoanHka, mpuHIUON mpaBa — 1€
BUXIJIHI, K€PIBH1 iJei, Hayaja, 10 XapaKTepU3yITh 3MICT IpaBa, MOro CyTHICThH 1
MPU3HAYECHHS B JIEMOKPAaTUYHOMY CYCHUIbCTBL. To0TO, 3 OIHOro OOKY, BOHH
BUPAXKalOTh 3aKOHOMIPDHOCTI MpaBa, a 3 JPYroro — SBISAIOTH CO00I0 HANOUIBII
3arajibHi HOpMH, 110 AI0Th B YCiid cpepl MPaBOBOr0 PETYIIOBAHHS 1 MOIIUPIOIOTHCS
Ha Bcix cy0’exTiB. OTXe, 111 3acalHU4Yl HOPMU a00 MpAMO cPOpMyIbOBaH1 B 3aKOHI,

a00 BUBOJSTHCS 13 3aTaJIbHOTO 3MICTY 3aKOHOJIaBCTBA |5, ¢. 99].
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B cBoto uepry, Bimomuit Bitunznsiaui BueHuit O. B. [leTtpuiiiuy npuHImng npasa
BU3HAYAE SK 3arajibHl BAMOI'H, 1110 CTABIATHCS /10 CYCIUIBHUX BIIHOCHH Ta iX YYaCHHMKIB,
a TaKOXK SIK BUXIJHI KEPIBHI 3aCajiy, BIANPaBHI YCTAHOBJICHHS, 110 BUPAXKAIOTh CYTHICTh
MpaBa 1 BUIUIMBAIOTH 3 17ed CHpaBeIIMBOCTI Ta CBOOOJM, BHU3HAYAIOTH 3arajibHy
CHPSIMOBAHICTb 1 HAMICTOTHIIIIT PUCH YMHHOT MPaBOBOi cucteMu [6, ¢. 135].

Haromicte, Ha aymky iHmoi gochiguuil O. ®@. CkakyH NPUHIMION TIpaBa B
JEMOKPATUYHOMY CYCILUIBLCTBI HEOOXIAHO PO3TISAATH SIK OO0'€KTUBHO XapaKTepHl
MpaBy BIAIpaBHI 1 0a3UCHI Hacalla, He3anepeyHi BUMOTH, 1110 CTaBISATHCA 10 YYACHUKIB
CYCHUIbHUX BIIHOCHH 13 METOIO TAPMOHIYHOTO MOEIHAHHS 1HIUBITYyIbHUX, TPYIOBUX
1 TPOMAJICBKUX IHTEpeCiB. [HIIMMU cIOBamMu, 1€ € CBOEPIHA CUCTEMA KOOPJWHAT, Y
paMKax sIKOi PO3BHBAETHCS MPaBO, 1 OJTHOYACHO BEKTOP, KUl BU3HAYAE HAMPSIMOK
Horo po3ButTky. ToOTO, PaKkTUUHO, MPUHIIUIIK [PaBa B JEMOKPATUYHOMY CYCHUILCTBI
BUCTYNAIOTh MIJCTABOK IpaBa 1 BIAMNOBIJHO PETrYJIOIOYOTO BIUIMBY Ha CYCHUIbHI
BITHOCHHHU, MICTSITHCSI B IOT'0 3MICT1, BUCTYTAIOTh K OpiEHTHPHU Yy (hOpMYyBaHHI MIpaBa,
Ta B1IOOpaXkalOTh CYTHICTh IpaBa Ta OCHOBHI 3B'SI3KHM, SIKI pealbHO ICHYIOTHb Y
MpaBoOBId cuUcTEeMi. Y MPUHIUIIAX 30CEPEIKEHO CBITOBUI JOCBII PO3BUTKY IpaBa,
JOCBIJl LUBLII3aLll, O NPUTAMaHHO JJI JI€MOKpPAaTUYHOIO CYCIUIBCTBA B LLIOMY.
Tomy, MOroI>KyIOUYUCH 13 TOCTIAHUIICIO, MOXKEMO KOHCTATyBaTH, 1110 MPUHIIAIN ITpaBa
MOXHA Ha3BaTU CTPHKHEM MPaBOBO1 MatTepii, ikl mepedyBatOTh B OCHOB1 ()OpMYyBaHHS
JEMOKPATHUYHOI 1 MpaBoBOi aepkasu [7, ¢. 170].

BpaxoByroun Taki MOiAXOAW A0 BHU3HAUCHHS MPUHIMIIB TMpaBa B
JEMOKPAaTUYHOMY CYCHLUIBCTBI HEOOXIHO 3a3HAYUTH, 1[0 BOHU XapaKTEPU3YHOTHCS
TaKUMU PUCAMU:

- BOJOMIIOTH BJIACTHMBICTIO HAWBHUINOi  IMIIEPAaTUBHOCTI, 3arajibHOCTI,
YHIBEPCAJIbHOCTI, 3HAYYIIOCTI, IM MPUTAMaHHI CTIAKICTh 1 CTaOUIBHICTh MPOTATOM
HEBHU3HAYEHO TPUBAJIOIO 4Yacy;

- CIIPSIMOBYIOTh PO3BUTOK Ta (DYHKIIIOHYBaHHsI BCIET CUCTEMU NPABa;

- 3yMOBJIIOIOTh HAIPSAMKU MPABOTBOPYOI, MPABO3aCTOCOBHOI Ta IHIIMX (PopMm
IOPUJIMYHOI TPAKTUYHOI TISUTBHOCTI;

- SBISIOTHCS HaWBAXJIMBINIUM KPUTEPIEM 3aKOHHOCTI [iii TpoMaJisH,
MO0CaJ0BUX 0C10 Ta IHIIMX CYO’ €KTIB ITpaBa;
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- NPUHLHUIIN NPaBa COPUAIOTh 3alIOBHEHHIO T4 YCYHEHHIO IPOTAJIHMH Yy IMpaBi 1
BIJIOBITHO 3aKOHOJABCTBI;

- caMe BOHM 3a0€3MeuyIoTh MiJBUIIECHHS PIBHS MPABOCBIAOMOCTI B CyCHUIBCTB1
[2, c. 198].

TakuM 4YMHOM, MIJACYMOBYIOUM BHKJIQJIEHE BHILE, TOXOIUMO 0 y3arajabHEHHS,
10 NPUHUUOM MpaBa B JAEMOKPAaTUYHOMY CYCHUIBCTBI — 1€ BHU3HaYallbHI, Oa3MCHI,
BUX1J/IHI, 3aCaJHUY] 1711 paBa, 10 BU3HAYAIOTh 3MICT, CyTHICTh Ta CIPSIMOBAHICTh HOTO
HOpM Ta XapaKTepU3YIOThCS CUCTEMHICTIO, B3a€MOY3TO/1)KEHICTIO,
3araJibHOO0O0B’ SI3KOBICTIO, YHIBEPCATBHICTIO, CTaOUTBHICTIO, MPEIMETHOIO
BU3HAYEHICTIO, 3arajbHO3HAUYILICTIO Ta PEryJATUBHICTIO, BHUIUIMBAIOTH 13 11€H
CHpaBEJIMBOCTI i CBOOO/IH, @ TAKOXK BIAMOBIIHO BU3HAYAIOTH 3arajibHy CIPSIMOBAHICTb

1 HAMICTOTHIIII PUCH YUHHOI ITPABOBOI CUCTEMH B IEMOKPATUYHOMY CYCILIbCTBI.
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